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Preface. 



As no right is equal in importaQce, to a self-governing 
people, to the elective franchise, so nothing is more im- 
portant to the citizen than a knowledge of the conditions 
under which and the methods whereby the right may be 
exercised. There is hardly an election which does not 
give rise to some queslion concerning the qualification for 
suffrage — the place where and the manner in which the 
citizen may vote, how the ballot must be counted, and 
the powers and duties of those who make the count. 
These questions have been adjudicated upon from time 
to time, but the adjudications are scattered through 
many volumes. The design of the present book is to 
state, and illustrate by explanatory quotations, within the 
pages of a single volume, and in a form intelligible to 
the general reader, the principles of these decisions, with 
references to cases which will serve the professional 
reader as a guide to the authorities on the subjects 
treated. 

Trbnton, N. J., May, 18S0. 
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Chapter I. 



CITIZENSHIP AND SUFFRAGE. 

There are two kinds of citizenship under our political 
system of government, federal and state,^ and suEfrnge ia 
an attribute of the latter, exercisable in each state under 
the conditions and qualifications imposed by its consti- 
tution. The only restriction on the power of the state 
to prescribe these conditions is that imposed by the fif- 
teenth amendment to the constitution of the United 

1. United Stsles t. Oraikehsnk, 2 Otto Sup. Cl. Rp., 542. The 
Slniighter House Ca«es, 16 Wall. U. 8. By Miller, J., " It ia quite clear that 
there h a citizenship of the United Stales and a citizenship of the State." 

In re Wehlilz, 16 Winconsin, 463. In this case it was held that, under our 
system of goTemment, there may be a ciliien of a atate who is not a ciliseo 
of the United Slates in the full sense of the term ; that each slate being 
sovereign, except as to matters referred to the general government, may, as 
the result of that sovereignty, confer the rights of citizenship upon nhom- 
Hoever it pleases, so br as to make him a citizen of that stste, thongh 
he will nol thereby become a ciiiieo of the United Stales. This kind of 
citizenship is confined to the boundaries of the state, and gives no rights or 
privileges in other slates beyond those secured by the laws of nations and 
the comity of states. It is proper to add that, since the adoption of the 
fitleenth amendment, this hind of citizenship can only exist in the case of 
unnaturalized aliens, as the amendment niahea all persons born in the 
United States, and all naturalized persons, citizens of the United States.and 
of the state in vbich they reside. 

Dred Scott, Etc., 19 Howard U. S. Kep., 405. Htid, that the several 
slates have not, by adopting the constilution, surrendered Ihe power of 
conferring the privileges of their own citizenship upon an aliea oc any one 
they think proper. 
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States, which provides that the conditioua ehall not be 
based on consideratioDs of race, color, or previoua ser- 
vitude. The state remains free to prescribe such qualifi- 
cations for suffrage as it may please, provided they apply 
equally to persona of all races and colors.' 

Everyone born within the United States or natural- 
ized is a citizen of the United States and of the state iu 
which he resides,' but he cannot vote until he has ac- 
quired the qualifications prescribed by the constitution 
of the atate in which he is at the time of an election, 
and there are still rights pertaining to atate citizenship 
distinct from those within the meaning of the fi^enth 
amendment to the United States constitution.^ While 
every native born citizen of a state is a citizen of the 

1. United StaXai v. Bmm et al., 2 Olto U. S. Sup. CL Repo. ; Anderaoo 
V. Baker et al., 23 Maryland, 631 ; SpniKue t. Houghton, 3 111., 377. 

2. Fourteenth amendment to United States ConMitulion. 

3. CuHr T. Bait. A 0. B. B., 1 Hufchw U. S. C. C. Beps., 536. Speak- 
ing of the fifteenth amendment to the United States conBtitiition, the 
court my» : " Now what does it »aj 7 ' All perxons bom or DHtur^liied in 
the United States, and subject to (he juriadictiou thereof, are ciiizennof tlia 
United States and of the Slate where the; reside.' Tliat make* tliem citi- 
leuB. ' No state shall make or enforce anj law which shall abridge the 
privilegea or immunities of citizens of the United Stales.' Now the Su- 
preme Court has held — and these decisions have all been nince I decided 
the cane to which I have referred^in the case of the United Slates v. 
Beeae et al., and The Slaiigthter House Cases {16 WallRt-e U. S. S. C, 36,) 
that this article of the consdtution onl/ protected such rights aa belonged 
to a citizen of the United SUtea. * • • The Supreme Court (and that 
was a case that came np nndeif this very section) held then, Chat the firitt 
clause of the fourteenth article was primarily intende<i to confer citizen- 
ship on all persons born or naturaliied io the United Stnlei', nnd to de- 
clare them citizens of the United Stales, and it recognized the distinction 
between citizens of a slate and citizens of the United States." 
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United States for the purpose of euing and being aued 
in the federal eourta,' and while it has been held* that 
a citizen of the United States is a citizen of the state in 
which he has his domicil, for the same purpoae, it ia not 
true that he is, because of his United States citizenship, 
a citizen of the state for the purpose of voting. Each 
government — federal and state — is distinct from the 
other, and has citizens of its own, who owe it allegi- 
ance, and whose rights, within its jurisdiction, it must 
respect. Though the citizen of the United States ia a 
citizen of the state, his rights under each are different: 
the United States can only grant or secure those within 
ita jurisdiction; all others are left to the protection of 
the states.^ Nor does naturalization confer, of itself, the 
right to vote. A naturalized citized of the United States 
is, as we have seen, made a citizen of the state in whicli 
he resides, by the fourteenth amendment to the federal 
constitution, but he ia not entitled to suffrage until he 
has acquired a voting residence and the other qualifi- 
cations prescribed in the particular state. On the other 
hand, naturalization ia not essential to the right of suf- 
frage, unless the constitution of the state makes it so.* 

1, Story on the Consritolion, J 1687. 

2. 6 Petera U. B. Sop. a. Rep., 761. 

8. U. a V. CrBitdhank, 2 Otto Sup. Ct Rep., 642. 

i. Sprsgin t. Houghton, 3 Scum. (111.) Rep., 377. The Court aays: 
"Thefirat paragrnphoftheaecood ■rticleof the conslimtion of the United 
States declaree that tfae elet.'ton in each state nhall hare the qualifications 
regoisite for electors of the numerous branch of the state legislature. This 
ia alone applicable to the choice of raetdberi of the house of representaliTea 
of the United States, and ia r^[ulated, of course, by the qualifications pre;- 
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Id some of the states the right to vote is by description 
given to citizens of the United States, who have acquired 
the requisite legal residence in the state, but in others 
mere inhabitancy for a specified time is sufficient to 
confer the right of suffrage. From this power of the 
states to make all persons within their limits voters, with- 
out regard to whether they are aliens or not, important 
consequences Sow. Tlie state may confer the right to 
vote without necessarily making those upon whom it is 
conferred citizens of the slate even,^ and yet, such voter 
can participate in all the elections, of federal as well as 
stnte officers.^ 

ncribcd by ihe i<tale lawn for the qualificatinnit of its voters in the choice of 
itK repreHentBlives in its own legislature. Tiie qnaliflcatioD vbich the 
voter IK required lo poBWiiB in a congreswonal election depends entirely 
on the laws of the slate in wliich the elective fraticliiae is eierclsed, and in 
purely dependent on the municipal regulations of the state. The conati- 
tution of the United Slatea in this particular is wholly subordinate lo tlie 
legislative will of the elate ; whatever it prescribes is adopted as the quali- 
fication for Ihe voter for member of congress. In speakiag of this pro- 
vision of Ihe consiitution of the United States, the fifty-second number of 
The Federalist, written by Mr. Madison, contains Ihe following just com- 
menln; 'To have redviced the different qualifications in the different 
slates to one uniform rule would probably have been as liisaatiafaclory to 
some of the States as it would have been difficult to Ihe convention. The 
provision made by the convention appears, therefore, to be the bett that lay 
within their option.'" 
Since this decision was rendered the Illinois conititution has been 

IS Howard U. S, Keps., 402. 

1. 19 Howard^ V. S. Beps., 422. 

2. In re Wehlilz, 16 Wis., 575. "It is alao worthy of remark thit, 
although the state cannot make such persons (aliens) full citizens of the 
United Slates, yet by making them electors of the state, it gives them an 
equal voice with any other citizen in choosing senators and representatives 
in congress, and also in choosing the president and vice president of Ihe 
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The doctrine that the late am end meats to the federal 
constitution do not confer the right of suffrage upon 
anyone, and that the right to vote in the states conies 
from the state, was distinctly affirmed and realfirmed by 
the Supreme Court of the United States in the cases of 
Minor V. Happerset, £1 WaUace, 178; The United States v. 
Reese et ai, S Otto, ZI4, and Tlie OnUed Stales v. Cruik- 
shank ei ai, S Otto, S4-?. In the first named case, Chief 
Justice Waite, delivering the opinion of the court, said : 
"The fifteenth amendment does not confer tite right of 
sufi^rage upon any one. It prevents the states, or the 
United States, however, from giving preference, in tliis 
particular, to one citizen of the United States over 
another on account of race, color or previous condition 
of servitude. Before its adoption this could be done. 
It was as much within the power of a state to exclude 
citizens of the United States from voting on account of 
race, Ac, as it was on account of age, property or edu- 
cation. Now it is not. If citizens of one race having 
certain qualifications are permitted by law to vote, those 

United States. Fur by the constitution of the United Slatex, representatives 
are chonen by the ' qualified electors of the most numerous bri.nch of tlie 
state legislature." ' SeoBtors are chosen bj the legislature, and electors in 
suchmanaerastbestHte legislature ma; direct. Not vfiihstan ding, therefore, 
the constitution conferred upon coD^ress the power of providing nnifurm 
naturalization laws, an<l notwithntandinK, it must be admitted that an alien 
cannot become a full citizen of the United States, except bj complying 
with these laws, it must also be admitted that the state may, by con- 
ferring upon them the right of suffrage, enable them to have an equal 
voice with any other citizen in the United States itself; and although, 
they may not be full citizens, they may well be said, in a general sense, to 
be dliieos even of the United Sutes. 
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of another, having the same qualifications, must be." 
And in t^e Cruiksbank case the Supreme Court said: 
" In Minor v. Happeneii, SI Wall, 178, we decided that 
the United States have no voters of their own crea- 
tion in the States. In VMieA Skatet v. Reese et at., 
supra., Sl^, we held that the fifteenth amendment has 
invested the citizens of the United States with anew 
constitutional right, which is, exemption from die- 
crimination in the exercise of the elective frauchise on 
account of race, color, or previous condition of servi- 
tude. From this it appears that the right of suffrage is 
not an attribute of national citizenship, but that exemp- 
tion from discrimination in the exercise of that right 
on account of race, &q., is. The right to vote in the 
states comes from the states ; but the riglit of exemption 
from the prohibited discrimination comes from the 
United States."* 

But the states still retain the power of discriminat- 
ing in the right to vote on account of any cause 
other than those specified in the constitutional amend- 
ments.^ This power is exercised in Rhode Island where 

1. McKa7 V. Campbell, 2 Sawder (Nevada) Bep.. 118. 

2. Ibid; Van Valkenbrug v. Brown, 43 Cal., 43; Antlionj t. Haider- 
man, 7 Kanoaa, 50; 2 Abbot U.S., 120. "Under the fifleenth amendment 
to the constitution, and the act of Ma; 31, 1870, to enforce it, all persona 
declared citizens of the United States hj the foiirtetoth araendmenC, are 
entitled to Tote in the state where thej reside at ail elections by the people, 
without distinction of race, color, or previous condition of servitude; but 
the several states, notwithstanding the amendments, have, (he power to den/ 
the right of suffrage lo anj citizeni of the United Slates, on account of 
age, sai, place of birth, vocation, want of property or intelligence, neglect 
of civic datiea, crime, or other cauae not speci&ed in the amendment." 
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diacrimi nation ia made on account of nativity, the 
coDBtitotion preBcribing in its suffrage article, qual- 
ifications for foreign born residents different from those 
prescribed for natives.^ 

Whether the provisions of the fourteenth amendment 
to the federal constitution, that " uo state shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States," forbid the 
denial of suffrage to females, was directly decided in a 
case in New Yorlc, where a female, having claimed the 
elective franchise and voted, was indicted for voting 
illegally. The indictment was sustained.' 

See also 16 Albatif Law Jonrnal, 272-7, in which a writer on the elective 
fraachise, concludeB : " That, with tlie exception of the Diiiirict of Colum* 
bia and the territorie* of the United States, in both of which Congress has 
excluuTe jurisdiction, the question, who are voters in this country, and who 
are not, ia wholly a matter of state authority and ntale dincretion, subject to 
the following limitadone: 1. That those who in each slate are voters 
for membera of the ma«t nameroui branch of its leginlature are by the con- 
stitution entitled to be voten far representatives in congresB. 2. That 
cidzens of the United States shall not by any state be excluded from voting 
on account of race, color or previous condition of servitude. 3. That no 
Btate shall adopt any constilution or exercise any power that is destructive 
of a republican furm of goverument. Outude of these limitations, the 
whole power of determining who shall exercise the elective franchine in the 
states, whether in respect lo slate or national officers, is with the states 
themselves, and with each stale with reference lo its own citizens." 

1. See Suffrage Clause of Rhode Island Constitution, post 

2. U. 8. V. Susan B. Anthony, 11 Blatch., 200. The defendant possessed 
all the qoalifications prescribed by the slate constitution for voters except 
that she was a female. The constitution of the state, and the act under 
it, provides that none but males shall vote. She was indicted for voting 
without lawful right. It was contended on the trial thai the provision of 
the state constitution confining the elective franchise lo males was void, 
as a violation of the Itiurleenth amendment of the constitution of the United 
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Indirectly congresa may work a forfeiture of suffrage 
in thoRe states which make United States citizenship a 
qualiiication, by enacting taws providing for the for- 
feiture of citizenBhip for certain offences. In such case 
the act operates through the state constitution in work' 
ing disfranchisement.^ The suffrage is lost because 

Stales, which provides, thst "do stale shall make or enforce anj law 
vhich Bhall abridge the privilegea or immnnitiee of the cilizena of the 
Uoited 8ialM.V SOd, ihu aach r«atriciion was not void. The ibiirlMnth 
ameDdnent deflnea and dedarea who ehall be' dtizens or the United 
Blat«8, and prolecls only encb right* sa are rights belonging to pereoiis 
a» citizens of the United States, and not rights belonging to pereons as 
citizens of a stale. The right or privilege of voting is one ariHing under 
the canetitution of the state, and not ooder the constitution of tlie United 
States. The defence, therefore, held not good. 

1. Huber v. Reilj, 63 Pennsylvania State Bep., 112. By the court: 
" In the exercise of its admitted powers, congress may undoubtedly deprive 
the individual of the right to enjoy a right Ihat belongii to him as a citizen 
of a state, even Che right of sufirage; but this is a different thing from 
takinf; away or impairing the right itsel£ Under the laws of the federal 
government a voter may be sent abroad in the military service of the 
country, and thus deprived of the privilege of exercising bis right ; or a 
voter muy be imprisoned for crime against the United Staten ; but it h a 
perversion of language to call this impairing his right of suifrage. Con- 
greas may provide laws f,,r the naturaliiation of aliens, or it may refune 
lo provide such laws ; its action or non-action may thus determine whether 
individuals shall or shall not become citizens of the United Siatea. And 
I cannot doubt that, as a penalty for crime against the United State*, 
congress may impose npon the criminal, forfeiture of his citizenship of 
the United States ; disfranchisement of a citizen, as a puninhment for 
crime, is no unusnal punishment. Barker v. People, 20 Johnson, 4S7. 
Tf by the organic law of a state, citiiens of the United States only are 
allowed lo vote, the action or non-action of congress may thus, indirectly, 
affect the number of Ihoae entjtled to tne right of suffrage ; yet, after all, 
the right is one which ihe possessor holds as a citizen of a state, secured to 
him by the slate conslituCion, and to be held on the terms prescribed by 
thai constitution alone. 

State V. Symonds, 67 Mabe, 148. 
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United States citizenship is a qualification, made bo by 
the state constitution. The people of any state have it 
in their power to amend their constitution in this respect, 
and tlius prevent forfeiture of United States citizenship 
carrying with it the consequence of a loss of safTrage. 
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Chapter II. 

THE STATE CONSTITUTIONS. 

Provisiont Regulating Suffrage. 

It will have been observed that the court, in the de- 
cision first quoted, speaks of voters as persons having 
certain qvialifications. Theae qualifications are pre- 
scribed by the constitutions of the several states, and it 
becomes necessary to ascertain what they are.^ 

1. " Everj connUlutfOD of goTemment in these XJnIled States hu m- 
SDDied, ms a fundamental principle, the right of the people of the dlate 
to alter, abolish and modif/ the form of its own government, according 
to the aoTereign pleasure of its people; in fact, the people of each state 
hare gone much farther, and settled a far more critical question, bj 
deciding who shall be voters entitled to approve and reject the constitution 
framed bj a delegated body under tlieir direction," 1 Story on the Con- 
stitution, Ch. 9, I 681. "In no two of theae Btal« oonstitulious will it 
be foimd that the qualiflcations of the voters are settled upon the same 
aniform basis, so that we have the most abundant proofs, that among a 
free and enl^htened people, convened for the purpose of eatablinhing 
their own form of government, and the rights of their own voters, the 
question as to the due regulations of the qualifications has been deemed a 
matter of mere state policy, and varied to meet the wants, to suit the pre- 
judices ani) to foster the interests of the majority," Ibid, j 682. 

" Among the abmlat^ aoqnalified rights of the states is that of regulating 
the elective franchise." Anderson v. Baker, Uaryland Court of Appeals, 
23 Ma/ylsnd Law Reports, S31. 
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The constitution of Maine provides that every male 
citizen of the United States, of the age of twenty-one 
years and upwards, excepting paupers, persons under 
guardianship, and Indians not taxed, having his resi- 
dence established in this state for the term of three 
months next preceding any election, shall be an elector 
for governor, senators and representatives, in the town or 
plantation where bis residence is so established. But per- 
sons in the military, naval or marine service of the 
United States, or tins state, shall not be considered as 
having obtained such established residence by being 
stationed in any garrison, barrack or military place, in 
any town or plantation ; nor shall the residence of a stu- 
dent at any seminary of learning entitle him to the right 
of suffrage in the town or plantation where such semi- 
nary is established. 

By amendment ratified in 1865, it is provided that no 
person shall be deemed to have lost his residence by 
reason of his absence from the state in the military ser- 
vice of the United States, or of this state, and citizens 
out of this state in the military service of the United 
States, or of this state, and not in the regular army of the 
United States, being otherwise qualified electors, are 
allowed to vote for governor, senators and representa- 
tives, at the place where they may be stationed without 
the state, to a number not less than twenty ; and they 
shall be considered as voting in the city, town, planta- 
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tion or county where they resided when they entered the 
service. 

See 7 Maine Reports, 49SS, where it ia held that in order 
to be entitled to vote in Maine a person must be a citizen 
of the United States, and he must have had his residence 
established three months in the state, and in the town 
or plantation also three months preceding the election. 

KEW HAMPSHIBB. 

The New Hampshire constitution provides that every 
male inhabitant of each tcwn and parish with town 
privileges, and places unincorporated, in this state, of 
twenty-one years of age and upwards, excepting paupers, 
and persons excused from paying taxes, at tlieir own re- 
quest, shall have a right, at the annual or other meeting 
of the inhabitants of such towns or parishes * * * 
to vote in the town or parish wherein he dwells, for the 
senator in the district whereof he is a member. [Persons 
qualified to vote for senators are qualified also to vote 
for other officers.] 

And every person qualified as the constitution pro- 
vides, shall be considered an inhabitant for the purpose 
of electing and being elected into any office or place 
within this state, in the town, parish or plantation wherei 
he dwelleth and hath his home. 

And the inhabitants of plantations and places unincor- 
porated, qualified as the constitution provides, who are 
or shall be required to assess faxes upon themselves to- 
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ward the anpportof government, or ahall be taxed there- 
for, shall ha,Te the same privilege of voting for Bena- 
tors in the plantations and places wherein they reside, 
as the inhahitanta of the respective towns and parishes 
aforesaid have. 



The Vermont constitution provides that all freemen, 
having a sufficient evidence, common interest with, and 
attachment to the community, have a right to elect offi- 
cers and be elected into office, agreeable to the regula- 
tions made in this constitution. 

. Every man of the full age of twenty-one years, having 
resided in this state for the space of one whole year, 
next before the election of representatives, and is of a 
quiet and peaceable behavior, and will take the follow- 
ing oath or affirmation, shall be entitled to all the privi- 
leges of a freeman of this state : 

"You solemnly swear [or affirm] that whenever you 
give your vote or suffrage touching any matter that con- 
cerns the state of Vermont, you will do it so as in your 
conscience yon shall judge will moat conduce to the best 
good of the same, as established by the constitution, with- 
out fear or favor of any man." 

No person, who is not already [1828] a freeman of this 
state, shall be entitled to exercise the privilege of a free- 
man, unless he be a natural born citizen of this or some 
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one of the United States, or until he shall have been 
natnralized agreeably to the acta of congress. 
See Temple v. Maud, 4 Vermont Reports, 536. 

MASaACHnSETTS. 

The Massachusetts constitution provides that every 
, male citizen of twenty-one years of age and upwards (ex* 
cept paupers and persons under guardianship), who 
shall have resided within the commouwealth one year, 
and within the town or diatrict in which he may 
claim a right to vote six calendar months, next preced- 
ing any election of governor, lieutenant-governor, sena- 
tors or representatives, and who shall have paid by him- 
self or his parent, master or guardian, any state or county 
tax which shall, within two years next preceding such 
election, have been assessed upon him in any town or 
district of this commonwealth, and also every citizen 
who shall be by law exempted from taxation, and who 
shall be in all other respects qualified as above men- 
tioned, shall have a right to vote in such election for 
governor, lieutenant-governor, senators and representa- 
tives, and no other person shall be entitled to vote in 
such elections. 

The secretary, treasurer and receiver-general, auditor 
and attorney-general shall be chosen annually on the day 
in November prescribed for the choice of governor. 
* * * * The qualification of the voters • * • * 
shall be such as are required in the election of governor. 
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[Amendment 1857.] — No person shall have the right to 
vote or be eligible to office under the constitution of this 
commoDwealth, who shall not be able to read the con- 
stitution in tbe English language and write his name; 
provided, however, that the provisions of this amendment 
shall not apply to any person prevented by a physical 
disability from complying with its requisitions, nor to 
any person who now has the right to vote, nor to any 
persons who shall be sixty, years of age or upwards at the 
time this amendment shall take efifect. 

See opinion of Supreme Court to Governor, S Mass., 668 ; 
Windham v.-Portland, 4 Mom., 384: Commonvxalih v. Clory, 
8 MasB., 73; Bridge v. Lincoln, 14 Masa., 367 ; Lincoln v: 
Hapgood, 11 Mass., S50; Williama v. Whiting, 11 Id., 4£S; 
Putnam v. Johnson, 10 Id., 488; Oakes v. SHI, 10 Id., 333; 
opinion of Judges, 11 Pickering, 538; 18 Pick.,i>75 ; 1 Mel- 
calf, 580; 6 Metcalf, 691; Humphrey v. Kingman, 5 Met- 
calf, 162; Harris v. Whitcomb, 4 Gray, 433. 

RHODE ISLAND. 

The suffrage clauses of the Rhode Island constitution 
are as follows: 

Every male citizen of the United States, of the age of 
twenty-one years, who has had his residence and home 
in this state for one year, and in the town or city in which 
he may claim a right to vote six months, next preceding 
the time of voting, and who is really and truly possessed 
in his own right of real estate in such town or city of 
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the value of one hundred and thirty-four dollars, over 
and above all encambrances, or which shall rent for 
seven dollars per annum, over and above any rent re- 
served, or the interest of any incumbrance thereon, being 
an estate in fee-simple, fee tail, for the life of any person, 
or an estate in reversion or remainder, which qualifies 
DO other person to vote, the conveyance of which estate, 
if bv deed, shall have been recorded at least ninety 
days, shall herea^r liave a right to vote at the election 
of all civil officers, and on all questions, in all legal town 
or ward meetings, so long as he continues so qualified. 
And if any person hereinbefore described shall own any 
sncb estate, within this state, out of the town or city 
in which he resides, he shall have a right to vote in the 
election of all general officers and members of the general 
assembly, in the town or city in which he shall have had 
his residence and home for the term of six months next 
preceding the election, upon producing a certificate from 
the clerk of the town or city in which his estate lies, 
bearing date within ten days of the time of his voting, 
setting forth that such person has a sufficient estate 
therein to qualify him as a voter^and that the deed, if 
any, has been recorded ninety days. 

Every male native citizen of the United States, of the 
age of twenty-one years, who has had hie lesidence and 
home in this state two years, and in the town or city in 
which he may off'er to vote six months, next preceding 
the time of voting, whose name is registered pursuant to 
the act calling the convention to frame this constitution, 



DigizedtyGOOgle 



18 The State Coitstitutioks. 

or ahall be registered in the office of the clerk of sach 
town or city, at leaat eeven days before the time he shall 
offer to vote, and before the last day of December in the 
present year, and who has paid or shall pay a tax or 
taxes, assessed upon his estate within this state, and 
within a year of tlie time of voting, to the amount of 
one dollar, or who shall voluntarily pay, at least seven 
days before the time he sliall offer to vote, and helore 
the said last day of December, to the clerk or treasurer 
of the town or city where he resides, the sum of one 
dollar, or such-sums as with hi»other taxes shall funount 
td one dollar, for the support of public schools therein, 
and shall make proof of the same by the certificate ot 
the clerk, treasurer or collector of any town or city where 
such payment is made; or who, being so registered, has 
been enrolled in any military company in this state, 
and done military service or duty therein, within the 
present year, pursuant to law, and shall (until other 
proof is required by law) prove by the certificate of the 
elBoer It^gally corhmanding the regiment, or chartered, 
or legally authorized volunteer company, in which he 
may have served or done duty, that he has been equipped 
and done duty according to law, or by the certificate of 
the commissioners upon military claims that he has per- 
formed military service, shall have a right to vote in 
the election of all civil officers, and on all questions in 
all legally organized town or ward meetings, until the 
end of the first year afler the adoption of the coustitu- 
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tioi), or until the end of tbe year eighteen hundred and 
forty-three. 

From and after that time, every such citizen, who has 
the residence herein required, and whose name shall be 
registered in the town where he resides, on or before tlie 
last day of December in the year next preceding the 
time of his voling, and who shall show by legal proof 
that he has for and within the year next preceding the 
time he shall offer to vote, paid a tax or taxes assessed 
against him, in any town or city in this state to the 
amonnt of one dollar, or that he has been enrolled in a 
military company in this state, been equipped and dune 
duty therein, according to law, and at least for one day 
during each year, shall have a right to vote in the etec- 
-tiou of all civil officers and on all questions in all legally 
organized town or ward meetings; provided, that no per- 
son shall at any time be allowed to vote in the election 
of the city council of ihe city of Providence, or upon any 
proposition to impose a tax, or for the expenditure Hf 
money in any town or city, unless he shall within the 
year next preceding have paid a tax assessed upon his 
property therein valued at least at one hundred and 
thirty-four dollars. 

The assessor of each town or city shall annually assess 
Upon every person whose name shall be registered a tax 
of one dollar, which registry tax shall he paid into the 
treasury of such town or city, and be applied to the sup- 
port of public schools therein. But no compulsory pro- 
cess shall issue for the collection of any registry tax; 
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provided, that the registry tax of every person who has 
performed militnry duty, according to the provisions of 
the preceding section, shall be remitted for the year he 
shall perform such duty; and the registry tax assessed 
upon'any mariner for any year while he ia at sea shall, 
upon his application, be remitted, and no person shall 
be allowed to vote whose registry tax for either of the 
two years next preceding the time of voting is not paid 
or remitted, as herein provided. 

No person in the military, naval, marine or other ser- 
vice of the United States, shall be considered as having 
the required residence by reason of being employed in 
any garrison, barrack, or military or naval station in 
this state, and no pauper, lunatic, person non compos 
mentis, person under guardianship, or member of the 
Nnrragansett tribe of Indiana, shall be permitted to be 
registered or to vote. Nor shall any person convicted of 
bribery, or of any crime deemed infamous at common 
law, be permitted to exercise that privilege until he be 
expressly restored thereto by act of the general assembly. 

Persons residing on lands ceded by this state to the 
United States, shall not be entitled to exercise the privil- 
ege of electors. 

The general assembly shall have full power to provide 
for a registry of voters, to prescribe the manner of con- 
ducting the elections, the form of certificates, the nature 
of the evidence to be required in case of a dispute as to 
the right of any person to vote, and generally to enact 
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all laws necessary to carry this article into effect, and to 
prevent abuse, corruption and fraud in voting. 

[Electors who, in time of war, are absent from the 
state in tlie actual military service of the United States, 
being otherwise qualified, have the right to vote, under 
such regulations as the legislature prescribes, Ametid- 
mentofJSei'] 

See Stale v. Fihpatrkk, i R. I.j SG9; Appeal of Peace, 
6 R. I., 589. 



The Indiana constitution provides that — 
In all elections not otherwise provided for by this con- 
stitution, every [white] male citizen of the United States, 
of the age of twenty-one years and upwards, who shall 
have resided in the state during the six months imme- 
diately preceding such election, and every [white] male 
of foreign birth, of the age of twenty-one years and up- 
wards, who shall have resided in the United States one 
year, and shall have resided in this state during the six 
months immediately preceding such election, and shall 
have declared his intention to become a citizen of the 
United States, conformably to the laws of tlie United 
States on the subject of naturalization, shall be entitled 
to vote in the township or precinct where he may reside. 
No soldier, seaman or marine in the nrmj' or navy 
of the United States, or of their allies, shall he deemed to 
have acquired a residence in the state, in consequence of 
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Laving beeo stationed within the same; nor shall any 
sucli soldier, seaman or marine, have the right to vote. 

No person shall be deemed to have lost his residence 
in the state by reason of his absence, either on business 
of the state or of the United States. 

[No negro or mulatto shall have the right of suffrage.} 

The general assembly shall have- power to deprive of 
the right of suffrage, and to render ineligible, any person 
convicted of an infamous crime. 

(The words and section in brackets have been abrogated 
by tbe amendments to the federal constitution.) 



The suffrage provisions of the Michigan constitution 
are as follows: 

In all elections, every male citizen, every ^male in- 
habitant, residing in the state on the twenty-fourth day 
of June, one thousand eight hundred and thirty-five, 
every male inhabitant residing in the state on the first 
day of January, one thousand eight hundred and fifty, 
who has declared his intention to become a citizen of 
the United States, pursuant to tbe taws thereof, six 
months preceding an election, or who has resided in this' 
state two years and six months, and declared his inten- 
tion as aforesaid, and every civilized male inhabitant 
of Indian descent, a native of the United States, and not a 
member of any tribe, shall be an elector and entitled to 
vote; hut no citizen or inhabitant shall be an elector, or 
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entitled to Toto at any election, unless be shall be above 
the age of twenty-one years, end lias resided in this state 
three months, and in the township or ward in which he 
ofifers to vote ten days next preening such election ; 
provided, that in time of war, insurrection or rebellion, no 
qualified elector in the actual military service of the 
United States or of this state, in the army or navy thereof, 
shall be deprived of his vote by reason of his absence 
from the township, ward or state in which he resides; 
and the legislature shall have the power and sliall pro- 
vide the manner in which, and the time and place at 
wliich such absent electors may vote, and for the canvass 
and return of their votes to ihe township or ward elec- 
tion district in wliich they respectively reside, or other- 
wise. 

No elector shall be deemed to have gained or lost a 
residence by reason of his being employed in the ser- 
vice of the United States or of tliis state; nor while 
engaged in the navigation of the waters of this state or 
of the United States, or of the high seas; nor while a 
student of any seminary of learning; nor while kept at 
any alms bouse, or other asylum at public expense; nor 
while conlined in any public prison. 

Laws may be passed to preserve the purity of elec- 
tions and guard against abuses of the elective frsnchise. 

Ko soldier, seaman nor marine, in the army or navy 
of the United States, shall be deemed a resident of this 
state, in consequence of being stationed iu any naval or 
military place within the same. 



DigizedtyGOOgle 



The State Constitutions. 



Any inhabitant who may hereafter be engaged in a 
duel, either as principal or accessory before the fact, 
shall be diaqnaliSed from holding any office under the 
constitution and laws of this state, and shall not be per- 
mitted to vote at any election. 



In Illinois it is provided that — 

Every person having resided in tliis state one year, 
ill tlie county ninety days, and in the election district 
thirty days next preceding any election therein, who was 
an elector in this state, on the 1st day of April, in the 
year of our Lord 1848, or obtained a certificate of natural- 
ization, before any court of record in this state, prior to 
the 1st day of January, in the year of our Lord 1870, 
or who shall be a male citizen of the United States above 
the age of twenty -one years, shall be entitled to vote at 
such election. 

No elector shaU be deemed to have lost his residence 
in this stare bv reason of his absence on the business 
of the United States, or of this state, or in the military 
■or naval service of the United States. 

No soldier, seaman or marine in the army or navy 
of the United States shall be deemed a resident of this 
state in consequence of being stationed therein. 

The general assembly shall pass law,3 excluding from 
the right of suffrage persons convicted of infamous 
crimes. 

See Sprague v. HottgUton, 3 III. {S Scam.) $77. 
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CONNECTICUT. 

The sufTrage articles are — 

Every [white] male citizen of the UDHed Slatea who 
shall have attained the age of twenty-one years, who 
shall have resided in this state for a term of one year 
next preceding, and in the town in which he may offer 
himself to be admitted to the privileges of an elector at 
least Biz months next preceding the time he may so offer 
hinifelf, and shall sustain a good moral character, shall, 
on his taking such oath as may be prescribed by law,^ 
be an elector. 

Every person shall be able to read any article of thia 
constitution, or any section of the statutes of this state, 
before being admitted as an elector. 

Tlie privileges of an elector shall be forfeited by a con- 
viction of bribery, forgery, perjury, fraudulent bank- 
ruptcy, theft, or other offence, for which an infamous 
. punishment is inflicted. 

The general assembly shall have power, by a vote of 
two-tliiros of the members of both branches, to restore the 
privileges of an elector to those who may have forfeited 
the same by a conviction of crime. 

{The word in brackets, abrogated by the amendments 
to the United States constitution.) 

1. Bee Statutes of Connecticut, compilation of 1854, page 444. 
Bee alBo, Sute t. Wpodru^ 2 Day, 604. 
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T)ie Iowa constitation says : 

Every male citizen of the United States of the age of 
twenty-one years, who shall have been a resident of 
the state six months next preceding the election, and 
the county in which be claims his vote sixty days, shall 
be entitled to vote at all elections which are now or 
hereafter may be authorized by law. 

No person in tbe military, naval or marine service 
of the United States shall be considered a resident of 
this state by being stationed in any garrison, barrack 
or military or naval place or station within this state. 
- No idiot, or insane person; or person convicted of 
any infamous crime, shall be entitled to the privilege of 
an elector. 

See State v. Minnick, IB Jowa, ISS ; Moniaon r. Springer, 
15 Jowa, 30^ On the question of residence it was held, in 
The Statev. Gro<mie, 10 IoiDa,S09,tiiata person ceasestohe 
a resident when he removes to another stat«, in which 
he fixes his domicil with the intention of remaining for 
an indefinite time. Held, in Slate v. Minnick, 15 Iowa, 
1S3, that to gain a residence within a township, the 
elector must have the intention bona fide of making it 
his home. Remaining within the township with the 
purpose of leaving as soon as some temporary object is 
accomplished does not establish a residenca 
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NEW YOBK. 

The autfrage clauses of the constitution of New York, 
as amended in 1874, are as follows : 

Every male ci tizen of the age of twenty-one years, who 
shall have been a citizen for ten days, and an inhabitant 
of this state one year next preceding an election, and for 
the last four months a resident of the county, and for the 
last thirty days a residentof the election district in which 
he may offer his vote, shall be entitled to vote at such 
election iu the election district of which he shall at the 
time he a resident, and not elsewhere, for all officers, 
that now are or hereafter may be elective by the people, 
and upon all questions which may be subniitted to the 
vote of the people ; provided, that in time of war no elec- 
tor in the actual military service of the slate, or of the 
United States, in the army or navy thereof, shall be de- 
prived of his vote by reason of his absence from such 
election district; and the legislature shall have power to 
provide the manner in which and the time and place at 
which such absent electors may vote, and for the return 
and canvass of their votes in the election districts in 
which they respectively reside. 

No person who shall receive, expect, or offer to receive, 
or pay, offer or promise to pay, contribute, offer or promise 
to contribute to another, to be paid or used, any money 
or other valuable thing as a compensation or reward fof 
the giving or withholding a vote at an election, or who 
shall make any promise to influence the giving or with- 
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holding any such vote, or who shall make or become 
directly or indirectly interested in any bet or wager de- 
pending upon the result of any election, shall vote at 
such election ; and upon challenge for such- cause, the 
person so challenged, before the officers authorized for 
that purpose shall receive his vote, shall swear or alTirm 
before such officers that he has not received or ofl'ered, 
does not expect to receive, has not paid, offered or prom- 
ised to pay, contributed, offered or promised to contrib- 
ute to another, to be paid or used, any money or other 
valuable thing as a compensation or reward for the 
giving or withholding a vote at such election, and hus 
not made any promise to influence the giving or with- 
holding of any such vote, nor-made or become directly 
or indirectly interested in any bet or wager depending 
upon the result of such election. TJie legislature, at the 
session thereof next ail-er the adoption of this section, 
shall, and from time to time thereafter, may, enact laws 
excluding from the right of suffrage all persons con- 
victed of bribery or of iinv infamous crime. 

For the purpose of voting, no person shall be deemed 
to have gained or lost a residence, by reason of his pres- 
ence or absence, while employed in the service of the 
United States; nor while engaged in the navigation of 
the waters of this state, or of the United States, or of the 
high seas ; nor while a student of any seminary of learn- 
ing ; nor while kept at any alms house or other asylum, 
at public expense; nor while cou&ned in any public 
prison. 
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Laws shall be made for ascertaining by proper proofs, 
the citizens who shall he entitled to the right of suffrage 
hereby established. 

NEW JERSEY. 

The suffrage article is as follows: 

Every male citizen of the United States, of the age of 
twenty-one years, wlio shall have been a resident of this 
state one year, and of the county in which he claims his 
vote five months, next before the election, shall be enti- 
tled to vote for all officers that now are, or hereafter 
may be elective bj' the people; provided, that no person 
in the military, nnval or marine service of the United 
States shall be considered a resident in this state, by 
being stationed in any garrison, barrack, or military or 
naval place or station within this state ; and no pauper, 
idiot, insane person, or person convicted of a crime which 
now excludes him from being a witness, unless pardoned 
or restored by law to the right of suffrage shall enjoy the 
right of an elector;^ and provided furilier, that in time of 

1. Tlie Blatute oa witneaiKB in force when Ihis was adopted, provided 
that no peraon who shall be convicted of blasphemy, treason, murder, 
piracy, arson, rape, Bodomj or the intamoiis crime agalnet nature, com- 
iqitted vilh mankind or with beast, polygamy, robbery, conspiracy, for- 
gery, or larceny of above the valae of air dollars, shall in any case be 
admitted as a witness, unless pardoned. Persons convicted of perjur; 
were made inadmissible although pardoned. In the revision of 1874 ihe 
statnCe on evidence provides that no conviction for crime shall exclade 
the person convicted from being a witness, but the statute on crimes spe- 
cially provides disqualifications as a witness in cases of perjury and sabor- 
natiunof peijury. 
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war no elector in the actual military service of the state, 
or of the United States, id the army oi navy thereof, shall 
be deprived of his vote by reason of hia absence from 
such election district; and the legislature shall have the 
power to provide the manner in which, and the time and 
place at which such absent elector may vote, and for the 
return and canvass of their votes in the election districts 
in which they respectively reside. 

The legislature may pass laws to deprive persons of 
the right of suffrage who shall be convicted of bribery. 

See d Harritm N. J. Eeporig, 138, poO. 



By the Ohio constitution — 

Every [white] male citizen of the United States, of the 
age of twenty-one years, who shall have been a resident 
of the state one year next preceding the election, and of 
the county, township or ward in which he resides, such 
time as may be provided by law,' shall have the quali- 

I. Section 2946 of the Revised StatateB of Ohio, vol. I, page T70, pro- 
vide* that a residence of thirtj days in the coonty and tventy daji in the 
townnhip, village or word, shall be necessaiy to entitle a person to vole. 
Heads of iamilies who have resided a jear in the etate and thirty days in 
the coontj, who inay remove bona fide from one township or ward to an- 
other, maj vote without the twenty days residence, except io municipal 
elections held in the city or village, in which the twenty days reeideoce JB 
necessary. The succeeding section defines very fully whnt the term "resi- 
dence" means in Ohio, and is, excepting the provision that the ploca 
where the fiuuily of a married man reiides shall be considered his resi- 
dence, declaratory of the doctrines stated in thechapteronresideace which 
fbllowB. 
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ficatioDS of BD elector, and be entitled to vote at all elec- 
tions. 

Tbe general assembly sball have the power to exclude 
from the privilege of voting, or of being eligible to office, 
any person convicted of bribery, perjury or otherwise in- 
famous crime. 

No person in the military, naval or marine service 
of the United States, shall by being stationed in any 
garrison or military or naval station within the state, tie 
considered a resident of this state. 

No idiot or insane person sball be entitled to the privi- 
leges of an elector.* 

(The word in brackets abrogated by the amendment 
to the United States constitution.) 

See Horton v. Homer, 16 Ohio, J47 ; Sink v. Reese, J9 
Ohio St., 307; Renntr v. Bennett, SI Ohio St., 4p. 

WIBCONSIK. 

The suffrage article of the Wisconsin coffStitutioH 
reads as follows: 

Every male person of the age of twenty-one yetirs or 
upward, belonging to either of the following clnsses, who 
shall have resided in the state for one year next pre- 
ceding any election, shall be deemed a qualified elector 
at such election : 

1. Held, in Sink t. Reem, 19 Ohio SL, 807, that the vote of % permn 
oUierwiw qtmjified, irho a not a lanatic or idiot, but whose faculli«H are 
greatly enfeebled bj age, ougbt not to be rqected. 
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First. White citizens of the United States. 

Second. White persons of foreign birth whoshRll have 
declared their intention to become citizens conformably 
to the laws of the United States on the subject of natar- 
atization.^ . 

Third. Persons of Indian blood, who have once been 
declared by law of congress to be citizens of the United 
States, any subsequent law of congress to the contrary 
notwithstanding. 

Fourth, Civilized persons of Indian descent, not mem- 
bers of any tribe; provided, that the legislature may, at 
any time, extend by law the right of suffrage to persons 
not herein enumerated;* but no such law shall be in 
force until the same shall have been submitted to a vote 
of the people at a general election, and approved by a 
majority of all the votes cast at such election. 

Ko person under guardianship, non compot mentis, or 
insane, shall be qualified to vote at any election; nor 
shall any person convicted of treason or felony be quali- 
fied to vote at any election unless restored to civil rights. 

No person shall be deemed to have lost his residence 
in this state by reason of his absence on business of the 
United States or of this state. 

No soldier, seaman or marine in the array or navy 

1. B7 a, decinion of the mjpreme court, made dnring the year 1866, in 
the case of Gillespie t. Palnier, the right of Boffrage wnii held (o hare 
been extended to colored perBons b; vole of the people at th« general 
election in November, 1S49. 

2. The' 8tntDte is mere); declaratory of the constitation. See Bevlaed 
Stalnles of Wisconsiii, page 60. 
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of the United States Bhall be deemed a resident of this 
state ID consequence of being stationed within the same. 

Laws may be passed excluding from the right of au£F- 
rage all persons who have or may be convicted of bribery 
or larceny, or of any infamous crime, and depriving 
every person who shall make, or become, directly or in- 
directly, interested in any bet or wager depending upon 
the result of any election, from tlie right to vote at such 
election. 

See ^aU v, Williamt, 6 Wisconsin, 308 ; also, 9 Wiaeon- 
dn, S79; 38 Wisconsin, 71. 



The constitution says : 

In all elections not otherwise provided for by this con- 
stitution eveiy [white] male citizen of the United States, 
of the age of twenty-one years and upwards, who shall 
have resided in the state during the six months im- 
mediately preceding such election, and every [white] 
male of foreign birth, of the age of twenty-one years 
and- upwards, who shall have resided in the United 
' States one year, and shall have resided in this state; 
during the six months immediately preceding such elec- 
tion, and shall have declared his intention to become a' 
citizen of the United States one year preceding such elec- 
tion, conformably to the laws of the United States on the 
sabject of naturalization, shall be entitled to vote at all 
elections authorized by law. 
8 
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No idiot or insane person shall be entitled to tbe 
privilege of an elector; and tbe privilege of an elector 
shall be forfeited by a conviction of any crime vbich is 
punishable by imprisonment in tbe penitentiary. 

For tbe purpose of voting, no person shall be deemed 
to have gained or lost a residence by reason of his pres- 
ence or absence while employed in the service of the 
United States or of tliis state; nor while engaged in the 
navigation of the waters of this state or the United States 
or of the high seas ; nor while a student of any seminary 
of learning; nor while kept at any alms house, or other 
asylum, at public expense; nor while confined in any 
public prison. 

No soldier, seaman or marine, in the army or navy 
of tbe United States, or of their allies, shall be deemed 
to have acquired a residence in the state in consequence 
of having been stationed within the same; nor shall 
any such soldier, seaman or marine, have tbe right to 
vote. 

[No negro, Chinaman or mulatto shall have the right 
of suffrage.] 

All qualified electors shall vote in the election precinct 
in the county where they may reside for county officers, 
and in any county in the state for state officers, or in any 
county of a congressional district in which such electors 
may reside for members of congress. 

(The words in brackets abrogated by the amendments 
to tbe United States constitution.) 
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The coDstitution reads : 

Every [white] male person of twenty-one years and 
upwards, belonging to either of the following classes, 
who shall have resided in Kansas six months next pre- 
ceding any election, and in the township or ward in 
which he offers to vote at least thirty days next preced- 
ing such election, shall be deemed a qualified elector: 
1st. Citizens of the United States ; 2d., persons of foreign 
birth, who shall have declared their intention to become 
citizens conformably to the laws of the United States on 
the subject of naturalization. 

No soldier, seaman or marine in the army or navy 
of the United States, or of their allies, shall be deemed 
to have acquired a residence in the state in consequence 
of being stationed within the same ; nor shall any soldier, 
seaman or marine have the right to vote. 

The legislature may pass such laws as may be neces- 
sary for ascertaining by proper proofs the citizens who 
shall be entitled to the right of suffrage hereby estab- 
lished. 

For the purpose of voting, no person shall be deemed 
to have gained or lost a residence by reason of his pres- 
ence "or absence while employed in the service of the 
United States, nor while engaged in the navigation of 
the waters of this state, or of the United States, or on 
the high seas, nor while a student in any seminary of 
learning, nor while kept at any alms house or other 
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asylum at public expense, nor while confined in any 
public prison ; and the legislature may make provision 
for taking the votes of electors vrho may be absent from 
their townships or wards in the volunteer military ser- 
vice of the United States, or the militia service of this 
state; but uothing herein contained shall be deemed to 
allow any soldier, seaman or marine in the regular army 
or navy of the United States the right to vote. 

No person under guardianship, non compag mentis, or 
insane ; no person convicted of felony, unless restored to 
civil rights; no person who has been dishonorably dis- 
charged from the service of the United States, unless 
reinstated; no person guilty of defrauding the govern- 
ment of the United States, or any of the states thereof; 
no person guilty of giving or receiving a bribe, or offer- . 
ing to give or receive a bribe ; and no person who has 
ever voluntarily borne arms against the government 
of the United States, or in any manner voluntarily aided 
or abetted in the attempted overthrow of said govern- 
ment, except all persons who have been honorably dis- 
charged from the military service of the United States 
since the first day of April, A, D. 1861, provided that 
they haveserved oneyear or more therein, shall bequali- 
fied to vote or hold office in this state, until such dis- 
ability shall be removed by law passed by a vote of two- 
thirds of all the members of both branches of the legisla- 
ture. ' 

See AnOiony v. Halderman, 7 Kansas Rep., SO; Watson 
V. Cobb, S Kansas Rep., SS ; Hunt v. Rabner, 4 Kansas Rep., 
549. 
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DELAWARE. 

Tlie Delaware constitution provides: 

All elections for governor, senators, representatives, 
sberiETs and coroners, shall be held on the Tuesday next 
after the first Monday, in the month of November, of the 
year in which they are to be held and be by ballot; and 
iu such elections every free [white] male citizen of the 
age of twenty-two years or upwards, having resided in 
the state one year next before the election, and the last 
month thereof in the county where he offers to vote, and 
having within two years next before the election paid a 
county tax, which shall have been asseEsed at least six 
months before the election, shall enjoy the right of an 
elector; and every free [white] male citizen of the age 
of twenty-one years, and under the age of twenty-two 
years, having resided as aforesaid, shall be entitled to 
vote without payment of any tax ; provided, that no per- 
son in the military, naval or marine service of the United 
States shall be considered as acquiring a residence in this 
state, by being stationed in any garrison, barrack, or 
military, or naval place, or station, within this state; 
and no idiot, or insane person, or pauper, or person con- 
victed of a crime deemed by law felony, shall enjoy the 
right'of an elector; and that tlie legislature may impose 
the forfeiture of the right of suffrage as a punishment 
for crime. 

(The word in brackets abrogated by the amendments 
to the United States constitution.) 
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See State v. Fro8t, 4 Del. Bep., 558 ; Qidnby v. DuTican, 
4. Earrmglm's {Del.) Rep., 384. 

MARYLAND. 

The provisiona of the Maryland constitution are: 
Every [white] male citizen of the United States, of the 
age of twenty-one years or upward, who has been a resi- 
dent of the state for one year, and of the legislative dis- 
trict of Baltimore city, or of the county in which he may 
offer to vote, for six months next preceding the election, 
shall be entitled to vote in the ward or election district 
in which he resides, at all elections hereafter to be held 
in this state; and in case any county or city shall be so 
divided as to form portions of different electoral districts 
for the election of representatives in congress, senators, 
delegates or other officers, then, to entitle a person to 
vote for such officer, he must have been a resident of that 
part of the county or city which shall form a part of 
the electoral district in which he offers to vote for six 
months next preceding the election ; hut a person who 
sliall have acquired a residence in such county or city, 
entitling him to vote at any such election, shall be enti- 
tled to vote in the election district from which he re- 
moved until he shall have acquired a residence in the 
part of the county or city to which he has removed. 

No person above the age of twenty-one years, convicted 
of larceny or other infamous crime, unless pardoned by 
the governor, shall ever thereafter be entitled to vote at 
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any election in this state; and no person under guar- 
dianship as a lunatic, or as a person rum compos Toentia, 
shall be entitled to vote. 

If any person shall give or offer to give, directly or in- 
directly, any bribe, present or reward, or any promise or 
security for the payment or the delivery of money, or 
other thing, to induce any voter to refrain from casting 
his vote, or to prevent him, in any way, from voting, or 
to procure a vote for any candidate or person proposed 
or voted for as elector of president and vice president of 
the United States, or representative in congress, or for 
any office of profit or trust created by the constitution or 
laws of this state, or by the ordinances and authority of 
the mayor and city council of Baltimore, the person 
giving or offering to give, and the person receiving the 
same, and any person who gives or causes to be given, 
an illegal vote, knowing it to be such, at auy election to 
be hereafter held in this state, shall, on conviction in a 
court of law, in addition to the penalties now or here- 
after to be imposed by law, be forever disqualified to 
hold any olfice of profit or trust, or to vote at any elec- 
tion thereafter. 

The two succeeding sections require the legislature to 
enact laws punishing with fine and imprisonment any 
person who shall remove into any election district or 
precinct of Baltimore, not for the purpose of acquiring 
a bona fide residence, but for the purpose of voting at an 
approaching election, also all persons who vote illegally. 
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and to enact a registration law which shall be conclusive • 
evidence of the right of every person to vote. 

(The word in brackets abrogated by the amendments 
to the United States constitution.) 

See 18 Maryland Rep., 479; m Maryland Rep., 171; S3 
Maryland Rep., SIS; 33 Maryland Rep., I4S. 

PHNN'SVLVANIA, 

The suffrage article of the Pennsylvania constitution 
relating to the qualifications for voting, is as follows : 

Every male citizen twenty-one years of age, possessing 
the following qualifications, shall be entitled to vote at 
all elections : 

First. He shall have been a citizen of the United States 
at least one month. 

Second. He shall have resided in the state one year, 
(or, if having previously been a qualified elector, or na- 
-tive born citizen of the state, he shall have removed 
therefrom and returned, then six months,) immediately 
preceding the election. 

Third. He shall have resided in the election district 
where he shall offer to vote at least two months immedi- 
ately preceding the election. 

Fourth. If twenty-two years of age or upwards, he 
shall have paid within two years a state or county tax, 
which shall have been assessed at least two months, and 
paid at least one month, before the election. 

Whenever any of the qualified electors of this com- 
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monvealth sbalt be in actual military service, under a 
requisition from the president of the United States, or by 
the authority of this commoDwealth, such electors may 
exercise the right of suffrage in all elections by the citi- 
zens, under such regulations aa are or shall be prescribed 
by law, as fully as if they were present at their usual 
place of election. 

All laws regulating the holding of elections by the 
citizens or for the registration of electors, shall tfe uni- 
form throughout the state, but no elector shall be 
deprived of the privilege of voting by reason of bis name 
not being registered. 

Any person who shall give or promise or offer to give, 
to an elector, any money, reward or other vali^able con- 
sideration for his vote at an election, or for withholding 
the same, or who shall give or promise to give such con- 
sideration to any other person or party for such elector's 
vote, or for the withholding thereof, and any elector who 
shall receive, or agree to receive, for himself or for 
another, any money, reward or other valuable considera- 
tion, for his vote at an election, or for withholding the 
same, shall thereby forfeit the right to vote at such elec- 
tion, and any elector whose right to vote shall be 
challenged for such cause before the election officers, 
shall be required to swear or affirm that the matter of 
the challenge is untrue before his vote shall be received. 

Any person convicted of wilful violation of the elec- 
tion laws, shall, in addition to any penalties provided by 
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law, be deprived of the rigbt of aafirage absolutely for a 
term of four years. 

For the purpose of voting, no person shall be deemed 
to have gained a residence by reason of bis presence, or 
lost it by reason of hia absence, while employed in the 
servitse either civil or military, of this state or of the 
United States, nor while engaged in the. navigation of 
the waters of the state or of the United States or on the 
high seas, nor while a student at any institution of 
learning, nor while kept in any poor house or other 
asylum at public expense, nor while confined in public 
prison, 

(The section which provides that elections shall be by 
ballot, also provides that, when voted, the ballots shall 
be numbered by the election officer, that the voter may 
write his name upon it, and that the election officer shall 
be sworn or affirmed not to disclose how any elector 
shall have voted unless required to do so as a witness ia 
a judicial proceeding.) 

See Fnfs Appeal, 71 Pmti. Slate Rep„ SOS ; Stewart v. 
Foster, ff Binney, Pa., 110 ; OsMne v. Smith, S Sergeant and 
Rawle's Rep., £67; Chage v. Miller, 41 Pmn. State Sep., 4OS. 



The constitution of 1870, as amended in 1876, pro- 
vides: 

Every citizen of the United States, twenty-one years 
old, who shall have been a resident of the state twelve 
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months, and of the county, city or town in which he 
shall offer to vote, three months next preceding any 
election, and shall have paid to the state, before the day 
of election, the capitation tax requited by law, for the 
preceding year, shall be entitled to vote for members of 
the genera! assembly and all oflScera elected by the peo- 
ple; provided, that no officer, soldier, seaman or marine 
of the United States army or navy, shall he considered 
a resident of this state by reason of being stationed 
therein ; and provided alto, that the following persons 
shall be excluded from voting : 

First. Idiots and lunatics. 

Second. Persons convicted of bribery in any election, 
embezzlement of public funds, treason, felony, or petit 
larceny. 

Third. No person who, while a citizen of this state, 
has since the adoption of this constitution,' fought with 
a deadly weapon, either within or beyond the bound- 
aries of this state, or knowingly conveyed a challenge, 
or aided or assisted in any manner in fighting a duel, 
shall he allowed to vote or hold any office of honor, profit 
or trust under this constitution.^ 

1. CoDBtitutioD voted on July, 1869. Amendment adopted 1876. 

2. The case of Cochran v. Jones, American Law Register, N. 8. 14, 222, 
arising onder a cUu^e of tliis character wax pecnliar. The right of Jonea 
to an office, for which he had received a large majority, was contented on 
llie groond ihat he had accepted a challenge to fight a duet. The case wa* 
lieard before the board for the determination of contsiited elections, com- 
poncd of eminent lawyera, and being the final adjudication of such cHHed. 
The juried id ion of the tribunal was queationed on the ground that there 
liad never been a trial and conviction for (he alleged ofience. It ins 
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NORTH CABOLINA. 

The suffrage clauses of the North Carolina constitu- 
tion are as follows: 

Every male person born in the United States, and 
every male person who has been naturalized, twenty-one 
years old or upward, who shall have resided in the stale 
twelve months next preceding tlie election, and ninety 
days in the county in which he offers to vote, shall be 
deemed an elector. But no pprson who, upon conviction 
or confession in open court, shall he adjudged guilty of 
felony, or of any other crime infamous by the laws of 
this state, and hereafter committed,^ shall be deemed an 
elector, unless such person shall be restored to the right . 
of citizenship in a manner prescribed by law. 

It shall be the duty of the general assembly to pro- 
vide, from time to time, for the registration of all electors ; 
and no person shall be allowed to vote without registra- 
tion, or to register without first taking an oath or affirma- 
tion to support and maintain the constitution and laws 
of the United States and the constitution and laws of 
North Carolina not inconsistent therewith. 

decided that (his wa« doI uecewoir?, the constitution making the/od a, dia- 
qaalificitlion, in which respect it differed in language, from otlierprovinioDB, 
and that the Loard could determine the fact an well as adjudicate upon it. 
It was found that the defendant had accepted a challenge and was, there- 
fore, not entitled to the office, but it was alao held that the contetttant was 
not for that reason entitled to the office, the etatule providing that when a 
majority' of TOtee are cast for an ineligible candidate a new election must 
be had. 
1, Afier Ut January, 1877. 
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See Rolnist v. Cannon, 4 JDeo. & B. {N. C.) L., !SS6; 
pie ex. rel. Van Bokkeless, 7S N. C, 198. 



The Missouri constitution provides that — ■ 

Every male citizen of the United States, and every male 
person of foreign birth who may have declared his inten- 
tion to become a citizen according to law, not less than 
one year nor more than five years before he offers to vote, 
who ia over the age of twenty-one years, possessing the 
following qualifications, shall he 'entitled to vote at all 
elections by the people : 

First. He shall have resided in the state one year im- 
mediately preceding the election at which he offers to 
vote. 

Second. He shall have resided in the county, city or 
town where he shall offer to vote at least sixty days next 
preceding the election. 

For the purpose of voting no person shall be deemed 
to have gained a residence by reason of his presence, or 
lost it by reason of his absence, while employed in the 
service, either civil or military, of ibis state, or of the 
United States ; nor while engaged in the navigation of 
the waters of the United States, or of the high seas, nor 
while a student of finy institution of learning, nor while 
kept in a poorhouse or other asylum at public expense, 
nor while confined in any public prison. 

No person while kept at any poorhouse or other aay< 
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lam, at pablio expense, nor while conOned in any pablic 
priaoi), shall he entitled to vote at any election under the 
laws of this state. 

The general assembly may enact laws excluding from 
the right of voting all persons convicted of felony or 
other infamoua crime, or misdemeanors connected with 
the right of suffrage. 

No officer, soldier or marine in the regular army or 
Davy of the United States shall be entitled to vote at any 
election in tliis state. 

The legislature is required to provide by law for the 
registration of voters in cities and counties having a 
population of more than one hundred thousand, and is 
empowertd to provide for registration in cities having a 
population exceeding twenty-five thousand and not ex- 
ceeding one hundred thousand, 

MINNESOTA. 

In Minnesota the constitutional article on suffrage 
provides that every mate person of the age of twenty-one 
years or upwards, belonging to either of the following 
classes, who shall have resided in the United States one 
year, and in this state for four months next preceding 
any election, shall he entitled to vote at such election, in 
the election district of which be shall at the time have 
been for ten days a resident, for all officers that now are, 
or hereafter may be, elective by the people. 

First. Citizens of the United States. 
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Second. Persons of foreign birth who shall have de- 
clared their intention to become citizens conformably to 
the laws of the United States upon the subject of 
naturalization. 

Third. Persons of mixed white and Indian blood, who 
have adopted the habits and customs of civilization. 

Fourth. Persons of Indian blood residing in this state, 
who have adopted the language, customs and habits of 
civilization, after an examination before any district 
coart of the state, in such manner as may be provided by 
law, and shall have been pronounced by suid court 
capable of enjoying the rights of citizenship within the 
state. 

No person not belonging to one of the classes specified 
in the preceding section, no person who has been con- 
victed of treason or any felony unless restored to civil 
rights, and no person under guardianship, or who may 
be ni»i compoa-mentU or insane, shall he entitled or per- 
mitted to vote at any election in this state. 

For the purpose of voting no person shall be deemed 
to have gained or lost a residence by reason of his 
absence while employed in the service of the United 
States, nor while engaged upon the waters of this state 
or of the United States; nor while a student of any 
seminary of learning ; nor ^^ile kept in any alms house 
or asylum, or confined in any public prison. 

No soldier, seaman or marine in the army or navy of 
the United States, shall be deemed a resident of this 
state in consequence of being stationed within the same. 



DigizedtyGOOgle 



The State Constitdtions. 



CALIFORNIA. 

The constitution of California reads: 

Every [white] male citizen of the United States, and 
every [white] male citizen of Mexico who shall have 
elected to become a citizen of the United States, under 
the treaty of peace exchanged and ratified at Queretero, 
on the thirtieth day of May, 1848, of the age of twenty- 
one years, who shall have been a resident of the state 
six months next preceding the election, and the county 
or district in which be claims his vote thirty days, shall 
be entitled to vote at all elections which are now or 
hereafter may be authorized by law; provided, that 
nothing herein contained shall be construed to prevent 
the legislature, by a two-thirds concurrent vote, from 
admitting to the right of suffrage Indians or the de- 
scendants of Indians, in such special cases as such a 
proportion of the legislative body may deem just and 
proper. 

For the purpose of voting, no person shall be deemed 
to have gained or lost a residence by reason of his pres- 
ence or absence while employed in the service of the 
United States, nor while engaged in the navigation of 
the waters of this state, or of the United States, or of the 
high seas;^ nor while a student of any seminary of 
learning; nor while kept at any alms house or other 
asylum at public expense; nor while confined in any 
public prison. 
1. See Devlin v. Anderaon, 38 California, 92. 
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No idiot or insane person, or person convicted of any 
iDfamous crime,' shall be entitled to the privilege of an 
elector, 

(The words in brackets abrogated by tlie ainendoients 
to the UDited States constitution.) 

SOUTH CAROLINA. 

The constitution of South Carolina declares that — 
Every male citizen of the United States, of the age of 
twenty-one years and upwards, not laboring under the 
disabilities named in this constitution, without distinc- . 
tion of race, color, or former condition, who shall be a 
resident of this state at the time of the adoption of this 
constitution,^ or who shall thereafter reside in this state 
one year, and in the county in which he offers to vote 
sixty days next preceding any election, shall be entitled 
to vote for all officers that are now or hereafter may be 
elected by the people, and upon all questions submitted 
to the electors at any elections ; provided, that no person 
shall be allowed to vote or hold office who is now, or 
hereafter may be, disqualified therefor by the constitu- 
tion of the United titates, until such disqualification 
shall be removed by the congress of the United States; 
provided further, that no person, while kept in any alms 

1. The statute on elections defines an infatoouB crims as any crime puD- 
ishable b; death or imprisonment in the state priijOD. 

2. Constitution adopted in 186& 

4 
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house or asylum, or of unsound mind, or confined in 
any public prison, shall be allowed to vote or hold office. 

It shall be the duty of the general assembly to provide, 
from time to time, for the registration of all voters. 

For the purpose of voting, no person shall be deemed 
to have lost his residence by reason of absence while 
employed in the service of the United States, nor while 
engaged upon the waters of this state or the United 
States, or of the high seas, nor while temporarily absent 
fpom tlie state. 

No ioldier, seaman or marine in the army or navy of 
the United States, shall be deemed a resident of this 
state iu consequence of having been stationed therein. 

The general assembly shall never pass any law that 
will deprive any of the citizens of this state of the right 
of suflfrage, except for treason, murder, robbery or duel- 
ling whereof the persons shall have been duly tried and 
(^onvicted. 

No person shall be disfranchised for felony, or other 
crime committed while such person was a slave. 



It is provided by the Georgia constitution that — 
Every male person boro in the United States, and 
every male person who has been naturalized, or who has 
legally declared his intention to become a citizen of the 
United States, twenty-one years old or upward, who shall 
have resided in this state six months next preceding the 
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election, and ahall have resided thirty days in the coiiDty 
in which he offers to vote, and shall have paid all taxes 
which may have been required of him, and which he 
may have had an opportunity of paying, agmeably to 
law, for the year preceding the election (except as here- 
inafter provided), shall be deemed an elector ; and every 
male citizen of the United States, of the age aforesaid 
(except aa hereinafter provided), who may be a resident 
of the state at the time^ of the adoption of this constitu- 
tion, shall be deemed an elector, and shall have all tlie 
rights of an elector aa aforesaid ; provided, that no soldier, 
sailor or marine in the military or naval service of the 
United States, shall acquire the rights of an elector by 
reason of being stationed on duty in this state; and no 
person shall vote who, if challenged, shall refuse to take 
the following oath : 

"I do swear that I have not given or received, nor do 
I expect to give or receive, any money, treat, or other 
thing of value, by which my vote or any vote, is affected, 
or expected to be affected at this election, nor have I 
given, or promised any reward, or made any threat by 
which to prevent any person from voting at this elec- 
tion," 

No person who, after the adoption of this constitution, 
being a resident of this state, shall engage in a duel in 
this state, or elsewhere, or shall send or accept a challenge, 
or be aider or abettor in such duel, shall vote or hold 



1. ConititdtioQ adopted in 1868. 
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office in this state ; and every such person shall also be 
subject to such punishment as the law may prescribe. 

The general assembly may provide, from time to time, 
for the registration of all electors, but the following 
classes of persons shall not be permitted to register, vote 
or hold office: Ist. Those who shall have been con- 
victed of treason, embezzlement of public funds, malfeas- 
ance in office, crime punishable by law with imprison- 
ment in the penitentiary or bribery. 2d. Idiots or in- 
sane persons 

KENTUCKY. 

In Kentucky the constitution provides that — 
Every free male citizen, of the age of twenty-one 
years, who has resided in the state two years, or in the 
county, town or city in which he offers to vote, one year 
next preceding the election, shall be a voter; but such 
voter shall have been, for sixty days next preceding the 
election, a resident of the precinct in which he offers to 
vote and he shall vote in said precinct, and not else- 
where.^ 

Laws shall he made to exclude from office and from 
suffrage those who shall thereafter be convicted of hrib- 

1. Foreigners nlio have resided in the ntate, county aod precinct die 
length of ttme required by t)ie con«titnlion, are entitled (o TOt« immedi- 
slely upon being natnraliied. It does not require a residence after the 
alien 1)ecomeit a citizen, or arter he attains the age of twentr-one, but only 
a previonn residence neit preceding the election, either before or after he 
acquires citizcnsliip, or attains bia majority. Morgan v. Dudley. 18 B. 
Monro* Kentucky Kep.,.T24. 
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ery, peijury, forgery or other crimes or high misde- 
meanors. The privilege of free suffrage shall be sup- 
ported by laws regulating elections, and prohibitinf;, 
under adequate penalties, all undue influence thereon 
from power, bribery, tumult or other improper practices. 
Absence on the business of this state, or the United 
States shall not forfeit a residence once obtained so as to 
deprive anyone of the right of suffrage, or of being 
elected or appointed to any office under this common* 
wealth under the exception contained in this constitu- 
tion, . 

TENNESSRE. 

The Tennessee constitution declares: 

That elections shall be free and equal, and the right 
of suffrage as hereinafter declared, shall never be denied 
to any person entitled thereto, except upon a conviction 
by a jury of some infamous crime, previously ascertained 
and declared by law, and judgment thereon by court of 
competent jurisdiction. 

Every male person of the age of twenty-one years, 
being a citizen of the United States and a resident of this 
state for twelve months, and of the county wherein he 
may offer his vote for six months next preceding the 
day of election, shall be entitled to vote for members of 
the general assembly, and other civil ofScers for the 
county or district in which he resides; and there shall 
be no qualification attached to the right of suffrage, 
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except that each voter shall give to the judges of election, 
where he offers to vote, satisfactory evidence that he has 
paid the poll taxes assessed against liim for such preced- 
ing perio<I as the legislature may prescribe and at such 
time as may be prescribed by law; without which his 
vote cannot be received. And all male citizens of the 
state shall be subject to the payment of poll taxes, and 
the performance of military duty within such age as 
may be prescribed by law. The general assembly shall 
have power to enact laws requiring voters to vote in the 
election precinct in which they may reside, and laws to 
secure the freedom of elections and the purity of the 
ballot-box. 

Laws may be passed excluding from the right of suff- 
rage, persons who may be convicted of infamous crimes. 

Any elector who shall receive any gift or reward for 
his vote, in meat, drink, money or otherwise, shall suf- 
fer such punishment as the laws shall direct 

loursiAHA. 

The suffrage clauses of the Louisiana constitution, 
adopted in 1868, are as follows : 

Every male person of the age of twenty-one years or 
upwards, born or naturalized in the United States, and 
subject to the jurisdiction thereof, and a resident of this 
state one year next preceding an election, and the last 
ten days in the parish in which he offers to vote, shall 
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be deemed an elector, except tbose disfranchised by this 
CvMistitutioD, and persons under interdiction. 

(Art. 99.) The following persons shall be prohibited 
from voting and holding any office : All persons who 
shall be convicted of treason, perjury, forgery, bribery, 
or other crime punishable in the penitentiary, and per- 
sons under interdiction. All persons who are estopped 
from claiming the right of suffrage by abjuring their al- 
legiance to tlie United States government, or by notori- 
ously levying war against it, or adhering to its enemies, 
giving them aid or comfort, but who have not expatri* 
ated themselves, nor have been convicted of any of the 
crimes mentioned in the first paragraph of this article, 
are hereby restored to the said right, except the follow- 
ing; Those who held office, civil or mihtary, for one year 
or more, under the organization styled "the Confederate 
States of America ;" those who registered themselves as 
enemies of the United Stat^ ; those who acted as leaders 
of guerilla bands during the late rebellion ; those who, 
in the advocacy of treason, wrote or published newspaper 
articles or preached sermons during the late rebellion, 
and those who voted for and signed an ordinance of 
secession in any state. No person included in these ea- 
ceptions shall either vote or hold office until he shall 
have relieved himself by voluntarily writing and signing 
a certificate setting forth that he acknowledges the late 
rebellion to have been morally and politically wrong, 
and that ho regrets any aid and comfort he may have 
given it ; and he sliall file the certificate iu the office of 
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the secretary of state, aod it shall be published in the 
ofQcial journal : Provided, That no person who, prior to 
the first of January, eighteen hundred and sixty-eight, 
favored the execution of the laws of the United States 
popularly known as the reconstruction acts of Congress, 
and openly and actively assisted the loyal men of the 
state in their efforts to restore Louisiana to her position 
in the Union, shall he held to he included among those 
herein excepted. Registrars qf voters shall take the oath 
of any such person as prima fade evidence of the fact 
that he is entitled to the benefit of this proviso. 

The privilege of free sufi'rage shall be supported by 
laws regulating elections and prohibiting under ade- 
quate penalties all undue infiuence thereon from power, 
bribery, tumult, or other improper practice. 

Amendmmt to Article 99, ratified in 1870: No person, 
shall hold any olSce, or shall be permitted to vote at any 
election, or to act as a juror, who, in due course of law, 
shall have been convicted of treason, perjury, forgery, 
bribery, or otlier crime punishable by imprisonment iu 
the penitentiary, or who shall have been under interdic- 
tion. 

MISSISSIPPI. 

The Mississippi constitution provides: 

All male inhabitants of this state, except idiots and 
insane persons, and Indians not taxed, citizens of the 
United States, or naturalized, tweuty-one years old and 
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upwards, who have resided in this state six months, and 
in the county one month next preceding the day of elec- 
tioD, at which said inhahitant offers to vote, and who 
are duly registered according to the requirements of sec- 
tion three of this article, and who are not disqualified hy 
reason of any crime, are declared to be qualified electors. 

The legislature shall provide, by law, for the registra- 
tion of all persons entitled to vote at any election, and 
all persons entitled to register shall take and subscribe 

to the following oath or affirmation ; " I , 

do solemnly swear [or affirm] in the presence of Al- 
mighty God, that I am twenty-one years old; that I 

have resided in this state six months, and in 

county one month; that I will faithfully support and 
obey the constitution and laws of the United States and 
of the state of Mississippi, and will bear true faith and 
allegiance to the same; that I am not disfranchised in 
any of the provisions of the acts known as the recon- 
struction acts of the thirty-ninth and fortieth congress > 
and that I admit the political and civil equality of all 
men ; so help me God ;" provided, that if congress shall 
at anytime remove the disabilities of any person dis* 
franchised in the said reconstruction acts of the said 
thirty-ninth and fortieth congress, (and the legislature 
of this state shall concur therein,) then so much of this 
oath, and so much only, as refers to the said reconstruc- 
tion acts, shall not be required of such person, so par- 
doned, to entitle him to be registered. 

In time of war, insurrection or rebellion, the right to 
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vote at such place and in mch manner as shall be pre- 
scribed by law, shall be enjoyed by all persons otherwise 
entitled thereto, who may bo in Uie actual military or 
naval service of the United Stales ; provided, said votes 
be made to apply in the county or precinct wherein 
they reside. 

The legislature shall pass laws to exclude from ofBce 
and from snfTrage those who shall hereafter be convicted 
of bribery, peijary, forgery, or other high crimes or mis- 
demeanors ; and every person shall be disqaatified from 
holding any office, or place of honor, profit or trust, 
nnder the antbority of this state, who shall be convicted 
of having given or offered any bribe to procure his 
election or appointment. 

The crime of duelling is a cause for disfruichisement. 



The article on suffrage and elections is as follows; 

Every male citizen of the United States, and every 
male person of foreign birth who may have legally de- 
clared his intention to become a citizen of the United 
States before he offers to vote, who is twenty-one years 
old or upwards, possessing the following qualificatioQS, 
shall be an elector, and shall be entitled to vote at any 
election by the people, except as bereiuafter provided: 

First. He shall have resided in the state at least one 
year immediately preceding the election at which he 
offers to vote. 
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Second. He shall have resided in the county for three 
months, and in the precinct, district or ward for thirty 
days immediately preceding the election at which he 
oS'ers to vote ; provided, that the general assembly may 
prescribe a longer or shorter residence in any precinct 
in any county, or in any ward in any incorporated city 
or town having a population of more than 5,000 inhab- 
itants, but in DO case to exceed three months;^ and pro- 
vided, that no soldier, sailor or marine in the military 
service of the United States shall acquire a residence by 
■ being stationed in this state. 

The following classes shall not be permitted to register, 
vote or hold office : 

First. Those who shall have been convicted of treason, 
embezzlement of public funds, malfeasance in offi.ce, 
bribery, or other crime punishable by imprisonment iir 
the penitentiary. 

Second. Those who are idiots or insane. 

The legislature shall pass all laws, not inconsistent 
with this constitution, to regulate and govern elections in 
this state; and all such laws shall be uniform through- 
out the state. The general assembly may, when neces- 
sary, provide by law for the registration of electors 
throughout the state, or in any incorporated city or town 

1. The Code of Alab&ma (1876) on Elections, page 228, seclioD 224, 
prOTideB Ihat electora irho have resided in incorporated dliei of over 
20,CH)0 population for thirty dRT><> And remove from one ward to another, 
Rhall, after a residence of one day therein, be entitled to vole, on present- 
ing a certificate of the Judge probate that he was a registered voter In the 
ward from which he removed. Section 226. page 229, defines reeidence. 
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thereof; and wheo it is so provided, no person shall 
vote at any election unless he shall have registered as 
required by law. 

It shall be the duty of the general assembly to pass 
adequate laws giving protection against the evils arising 
from the use of intoxicating liquors at elections. 



The franchise article is as follows: 

Every male citizen of the United States, or male per- 
son who has declared his intention of becoming the same, 
of the age of twenty-one yeard, who has resided in the 
state twelve months, and in the county six months, and 
in the voting precinct or ward one month, next preced- 
ing any election, where he may propose to vote, shall be 
entitled to vote at all elections by the people. 

Elections shall be free and equal. No power, civil or 
military, shall ever interfere to prevent the free exercise 
of the right of suffrage; nor shall any law be enacted 
whereby the right to vote at any election shall be made 
to depend upon any previous registration of the elector's 
name; or whereby such right shall be impaired or 
forfeited, except for the commission of a felony at com- 
mon law, upon lawful conviction thereof. 

No idiot or insane person shall be entitled to the 
privileges of an elector. 

No suldier, sailor or marine, in the military or uaval 
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service of the United States, shall acquire a residence by 
reason of being stationed on duty in this state.^ 

Absence on business of the state or of the United 
States, or on a visit, or on necessary private business, 
shall not cause a forfeiture of residence once obtained. 

WKST VIRGINIA. 

The constitution of West Virginia provides : The male 
citizens of the state shall be entitled to vote at all elec- 
tions held within the counties in which they respectively 
reside ; but no person who is a minor, or of unsound 
mind, or a pauper, or who is under conviction of treason, 
felony or bribery at an election, or who has not been a 
resident of the state for one year, and of the county in 
which he offers to vote for sixty days nestpreceding such 
offer, shall be permitted to vote while such disability 
continues; hut no person in the military, naval or marine 
service of the United States shall be deemed a resident 
of this state by reason of being stationed therein. 

No citizen shall ever be denied or refused the right or 
privilege of voting at au election because his name is 
not or has not been registered or listed as a qualified 
voter. 

The legislature shall prescribe the manner of conduct- 
ing and making returns of elections, and of determining 

1. SeecMeof JohnBailej'.CI. A H&l],411, "An inhabitant of the state 
is une vrho i» bona fide a member of the slate, sutiject to all the requisitioiM 
of its laws, and entitled to all the privilef!«B and adrantogea which they 



izedtyGOO^IC 



The State Constitdtions. 



contested elections ; and shall pass such laws as may be 
necessary and proper to prevent intimidation, disorder 
or violence at the polls, and corruption or fraud in voting, 
counting the vote, ascertaining or declaring the result, or 
fraud in aqy manner upon the ballot 



The constitution of Nevada provides: 
. Every male citizen of the United States (not laboring 
under the disabilities namfd in this constitution) of the 
age of twenty-une years and upwards, who shall have 
actually, and not constructively, resided in the state six 
months, and in the district or county thirty days next 
preceding any election, shall be entitled to vote tor all 
officers that now are or hereafter may be elected by the 
people, and upon all questions submitted to the electors 
at such elections ; provided, that no person who has been 
or may be convicted of treason or felony in any state or 
territory of the United States, unless restored to civil 
rights ; and no person who, after arriving at the age of 
eighteen years, shall have voluntarily borne arms against 
the United States, or held civil or military office under 
the so-called Confederate States, or either of them, unless 
an amnesty be granted to such by the federal govern- 
ment, and no idiot or insane person, shall be entitled to 
the privilege of an elector. 

For the purpose of Voting, no person shall be deemed 
to have gained or lost a residence by reason of bis pres- 
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ence or absence while employed in the service of the 
United States ; nor while engaged in the navigation of 
the waters of the United States, or of the high seas; nor 
while a student of any seminary of learning; nor while 
kept at any alms house, or other asylum, at public ex- 
pense; nor while confined in any public prison. 

The right of suffrage sliall be enjoyed by all persons 
otherwise entitled to the same, who may be in the mili- 
tary or naval service of the United States ; provided, that 
the votes so cast shall be made to apply to the county 
and township of which said voters were bona fide resi- 
dents at the time of their enlistment; and provided fur- 
ther, that the payment of a poll tax or a registration of 
such voters shall not be required as a condition to the 
right of voting. 

■ Provision shall be made by law for the registration of 
the names of the electors within the counties of which 
they may be residents, and for the ascertainment by 
proper proofs of the persons who shall be entitled to the 
right of suffrage, aa hereby established; to preserve the 
purity of elections, and to regulate the manner of hold- 
ing and making the returns of the same; and the legia- 
lature shall have power to prescribe by law any other or 
further rules or oaths as may be deemed necessary as a 
test of electoral qualification. 

The legislature shall provide by law for the payment 
of an annual poll-tax, of not less than two nor exceeding 
four dollars, for each male person resident in the state, 
between the ages of twenty-one and thirty years, (ua- 
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civilized American Indians excepted,) one-half to be 
applied for state and one-half for county purposes ; and 
the legislature maj, in its discretion, make such payment 
a condition to the right of voting. 

Lawa shall be passed regulating elections, and pro- 
hibiting, under adequate penalties, all undue influence 
therein from power, bribery, tumult or other improper 
practice. 

No person who, while a citizen of this state, has since 
the adoption of this constitution (1864), had any connec- 
tion with duelling, can vote. 

NEBRASKA. 

By the constitution of Nebraska it is provided that — 

Every male person of the age of twenty-one years or 
upwards, belonging to either of the following classes, who 
shall have resided in thestate, county, precinct and ward 
for the time provided by law,^ shall be an elector : 

First. Citizens of the United States. 

Second. Persons of foreign birth who shall have de- 
clared their intention to become citizens conformably to 
the laws of the United States on the subject of naturali- 
zation at least thirty days prior to an election. 

No person shall he qualified to vote who is non coinpos 
Toentis, or who has been convicted of treason or felony 

1. Tbe revbed statutes of Nebraska, 1873, title electiouB, section 29, 
page 360, requires an actutl and coDBecutive residence in the state for six 
months, in the county forty daya uansecutively, aud in the precinct or 
WBtd ten day:>, next preceding the elecUon. 
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under the law of thi; state or of tliR United States, unless 
restored to civil rights; 

Evary elector in the actual military service of the 
United States, or of this state, and not in the regular 
army, may exercise the right of suffrage at such place 
and under such regulations as may be provided by law. 

No soldier, seaman or marine in the army and navy 
of the United States shall be deemed a resident of the 
state in consequence of being stationed therein. 



The Texas constitution provides as follows: 

Toe following class of persons shall not be allowed to 
vote in this state, to wit:. 

First Persons under twenty-one years of age. 

Second. Idiots and lunatics. 

Third. All paupers supported by any county. 

Fourth. All persons convicted of any felony, subject to 
such exceptions as the legislature may make. 

Fifth. All soldiers, marines and seamen employed in 
the service of the array or navy of tlie United States. 

Everymale person subject to none of the foregoing 
disqualifications, who shall have attained the age of 
twenty-one years, and who shall be a citizen of the 
United States, and who shall have resided in this state 
one year nest preceding an election, and the last six 
months within the district or county in which he offers 
to vote, shall be deemed a t^ualified elector ; and every 
5 
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male pcrsoD of foreign birth, Bnbject-to none of the fore- 
going disqualifications, who, at any time before an elec- 
tion, shall have declared his intention to become a citizen 
of the United States in accordance with the federal 
naturalization laws, and shall have resided in this state 
one year next preceding such election, and the last six 
months in the county in which he oflers to vote, shall 
also be deemed a qualified elector ; and all electors shall 
vote in the election precinct of their residence. Pro- 
vided that electors living in any unorganized county may 
vote- at any election precinct in the conuty to which such 
county 13 attached for judicial purposes. 

Residence of voters qualified as above for six months 
in B city or corporate town, gives the right to vote for 
mayor and other elective oQicers, but not on questions 
involving expenditure or debt unless they pay taxes on 
property in such city or town. 

Laws shall be made to exclude from office, serving on 
juries, and from the right of suffrage thoae who may 
have been or shall hereafter be convicted of bribery, 
perjury, forgery or other high crimes. The privilege of 
free suffrage shall be protected by laws regulating elec- 
tions and prohibiting under adequate penalties all undue 
influence therein from power, bribery, tumult or other 
improper practice. 

The right of suffrage is forfeited by taking part or aid- 
ing and abetting in duelling. 

Absence on business of the state or of the United States 
shall not forfeit a re^dence once obtained, so as to de- 
prive anyone of the right of suffrage. 
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The article on suffrage 19 as follows: 

Every male person of the age of twenty-ooe years and 
upwards, of whatever race, color, uationality or previous 
cooditioD, or who shall, at the time of ofiering to vote, 
be a citizen of the United States, or who shall have 
declared his intention to become such, in conformity to 
the laws of tbe United- States, and who shall have 
resided and had his habitation, domicile, home and place 
of permanent abode in Florida for one year, and in the 
county for six mouths, next preceding the election at 
which he shall offer to vote, shall in sgcb county be 
deemed a qualified elector at all elections under this 
constitution. Every elector shall, at the time of bis 
registration, take and subscribe the following oath : 

" I do solemnly swear that I will support, 

protect, and defend the constitution and government of 
tbe United States, and tbe constitution and government 
of Florida, against all enemies, foreign or domestic ; that 
I will bear true faith, loyalty and allegiance to the same, 
any ordinance or resolution of any state convention or 
legislation to the contrary notwithstanding; so help me 
God." 

No person under guardianship, non compos mentis, or 
insane, shall be qualified to vote at any election ; nor 
shall any person convicted of felony be qualified to vote 
«t any election, unless restored to civil rights. 

At any election at which a citizen or subject of any 
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foreign country shall offer to vote, under the provisions 
of this oonatitution, he shall present to the persons iaw- 
fully authorized to conduct and supervise such election 
a duly sealed and certified copy of his declaration of in- 
tention, otherwise he shall not be allowed to vote; and 
any naturalized citizen offering to vote shall produce 
before said persons, lawfully authorized to conduct and 
supervise the election, his certificate of naturalization, or 
a duly sealed and certified copy thereof; otherwise he 
shall not be permitted to vote. 

The legislature shall have power, and shall enact the 
necessary laws, to exclude from every office of honor, 
power, trust or profit, civil or military, within the state, 
and from the right of suffrage, all persons convicted of 
bribery, peijury, larceny, or of infamous crime, or who 
shall make, or become, directly or indirectly, interested in, 
any bet or wager, the result of which shall depend upon 
any election ; or who shall hereafter^ fight a duel, or 
send or accept a challenge to fight, or who shall be a 
second to either party, oi- be the bearer of such challenge 
or acceptance; but the legal disability shall not accrue 
until after trial and convic'>iou by due form of law. 

The legislature at its first session after the ratification 
of this constitution shall by law provide for the registra- 
tion, by the clerks of the circuit court in each county, 
of all the legally qualified voters in such county, and 
for the returns of elections; and shall also provide that 
after the completion, from time to time, of such registra- 

1. Constitiition of 1868. 
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tion, no person not duly registered according to law shall 
be allowed to vote. 

The legislature shall enact laws requiring educational 
qualifications for electors after the year one thousand 
eight hundred and eighty, but no such law shall be 
made applicable to any elector who may have registered 
or voted at any election previous thereto. 



It is provided by the Colorado constitution that: 

Every male person over the age of twenty-one years, 
possessing the following qualifications, shall be entitled 
to vote at all elections : 

First. He shall be a citizen of the United States, or 
not being a citizen of the United States, he shall have 
declared his iutention, according to law, to become such 
citizen, not less than four months before he offers to vote. 

Second. He shall have resided in the state six months 
immediately preceding the election at which he offers to 
vote, and in the county, city, town, ward or precinct, 
such time as may be prescribed by law ;^ provided, that 
no person shall be denied the right to vote at any school 
district election, nor to hold any office, on accouut of 
sex. 

The general assembly shall, at the first session thereof, 
and may at any subsequent session, enact laws to extend 

1. General Lani of Colorado, 1S77. Tille Electiooa. A reBidence of 
thirtj da;B in the county) and ten in the ward or precinct U preacribed. 
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the right of sulBrage to womea of lawful age, and other* 
wise qualified according to the provisions of this article. 
No such enactment ahell be of effect until submitted to 
a vote of the qualified electors at a general election, nor 
unlessthe same be approved by a majority of those voting 
thereon. 

The general assembly may prescribe, by law, an edu- 
cational qualiScatioQ for electors, but no such law shall 
take effect prior to the year of our Lord one thousand 
eight hundred and ninety, and no qnalified elector shall 
be thereby disqualified. 

For the pur[K>se of voting and eligibility to office, no 
person shall be deemed to have gained a residence by 
reason of his presence or lost it by reason of his absence, 
while in the civil or military service of the state, or of 
tlie Uuited States, nor while a resident at any institution 
of learning, nor while kept at public expense in any 
poor house or other asylum, nor while confined in public 
prison, 

No person while confined in any public prison shall 
be entitled to vote; but every such person who was a 
qualified elector prior to such imprisonment, and who is 
released therefrom by virtue of a pardon, or by virtue of 
having served out his full term of imprisonment, shall, 
without further action, be invested with all the rights of 
citizenship, except as otherwise provided in this consti- 
tution. 

The general assembly shall pass laws to secure the 
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purity of el«ctioD8 and^goard. aj^nst abuws of the elec- 
tive franchise. 

(Oq questions of contracting certain loans by counties, 
which are required to be submitted to a vote of the peo- 
ple, the suffrage ia restricted to taxpayers.) 



The state constitutions provide uniformly that the 
elections shall be free and equal and shall be by ballot, 
and that electors shall be privileged from arrest, except- 
ing for high crimes and breaches of the peace, and from 
militia duty, on election day. In some of the states 
the exemption continues while the elector is going to 
and returning from the place of election, and in one 
state it takes effect some days before the election and 
continues for two days after. These are, however, privi- 
leges designed to secure the elector in the enjoyment 
of the elective franchise, rather than qualifications for 
suflrage, and we have not, therefore, included them in 
the suffrage articles given in the foregoing pages. They 
serve, taken in conjunction with provisions which make 
bribery and other crimes a cause for disfranchisement, to 
. show the high estimate put upon the right of suffrage by 
those who framed our organic laws, and their anxiety to 
place it alike beyond venal and mercenary influences and 
the changing caprice of legislation, too often prompted 
and controlled by sinister motive and undue partisan- 
ship. As we shall see hereinafter, it has been more than 
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once found necessary to invoke, tbrough the courts, the 
constitutional guarantees as a means of asserting the fall 
measure of the right when it has been encroached upon 
by crude, ill-digested or designing legislation. 
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COMPUTATION OF TIME. 

As has been observed, the language used uniformly 
ID nearly all the foregoing constitutional provisions, in 
prescribing the time of residence, is " next preceding the 
election." This has been interpreted as' requiring the 
full completion of time without counting the day on 
which the election is held.^ In the contested election 
case of People v. Holden, 28 Gaiifomia Rep. ISS, one of the 
votes in question was cast by a person who went to the 
county in which he voted on the 22d of September, and 
the election was held on the 21at of October following. 
The court said that in order to make thirty days it would 
be necessary to count both of those days and the whole 
of each. " The language of the constitution and the stat- 
ute is that the voter must have resided in the county 
thirty days next preceding the election. In our judg- 
ment this language means that he must have resided in 
the county thirty days next preceding the day of elec- 
tion. But conceding that it means next preceding the 
event of the election, such event cannot be said to have 
transpired until sundown on the day of the election." 
The vote was rejected accordingly, 

1. Anthonj t. HaMerman, 7 Krduu Rep. SO. 
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SUFFRAGE RESIDENCE. 

Residence for a certain apecified time being, in every 
state, a qualification for suffrage, the inquiry what the 
term residence, as thus used, means, becomes important 

The decisioDs of the courts are to the effect that, while 
the term residence, in its general sense, is not necessarily 
synonymous with domicile, the latter always embracing 
within its meaning the intention of making the place 
' the home of the party,^ the suffrage residence spoken of 
in the state constitutions is legal residence, which means 
the same as domicile.* Two things must concur to con- 
stitute domicile: first, residence; and second, the inten- 
tion to make it the home of the party.* On the other 
hand, it is not necessary that all the facts which may 
attend the actual residence of a person should exist in 
the same case in order to ascertain and fix his legal resi- 
dence.* 

In a late case, King v. Foxwell, {English Law Rep. 

1. Foster v. Hall, 4 Humphrey (Teiine«ee) Rep., 346. 

2. Brightly's Leading Election Cases, 107, and note page 112; Ibid, page 
468. 

3. Story's Conflict of Lawg, section 44. 

4. Strotton T. Brigham, 2 Sneed's (Tt 
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Ch. Div. 1, vcl. Ill, -page 518,) Sir George Jessel, Master 
of the Rolls, says: "Residence is not eating, driuking 
and sleeping at a particular house ; all these things may 
be done and done for years while a person is traveling. 
On the other hand, a person may have a residence and 
yet not visit it for a great many years ; that may be his 
only residence, he may have no other home." 

In considering this subject, the courts liave, in draw- 
ing the line between a mere residence ot fact — defined 
by Chancellor Walworth as "a mere temporary locality 
of existence "1 — and a legal residence, and holding that 
the latter is the kind of residence required by the state 
constitutions as a qualification for sufl'rage, prescribed 
the same rules and tests as applicable iu ascertaiaing 
whether it has been acquired, as are applied in deter- 
mining whether a place is a man's domicile. Legal resi* 
deoce and domicile are, in this connection, except as to 
the element of time, convertible terms.^ 

There is a domicile of origin and a domicile of choice. 
"It is a settled principle of law that no man shall be 
without a domicile, and to secure this end the law at- 
tributes to every man, as soon as he is born, the domicile 
of his father, if legitimate, and of his mother if illegiti- 
mate."* 

Domicile of choice is the creation of the party, and is 

1. MaUer of Wriftley, 8 Wendell, N. Y. Rep , 140. 

2. Crawford v. Wilson, 4 Barb,, 504 ; Thorodike v. Boston, 1 Met, page 
245. 

3. Btightly'B Election Casea, note, page 479 ; 2 Daly, N. Y., p^e 528. 
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a conclusion of law from the fact of a mau fixing volun- 
tarily his sole or chief residence in a particular place 
with an intention of continuing to reside there for an 
unlimited time.^ The domicile of origin is not lost until 
a new one is gained, by the abandonment of the one 
with the intention of acquiring the other,^ but this doc- 
trine does not apply to a domicile of choice, which may 
be lost by intentional abandonment without a new one 
being gained, in such case the domicile of origin being 
restored until a new one is acquired. 

Thus it was decided in Udny v. Vdny, that if a person 
abandon his domicile of choice, and travel in search of 
another domicile of choice, his former domicile of choice 
does not "remain until a new one is acquired," but the 
domicile of origin comes instantly into action and con- 
tinues until a second domicile of choice is acquired. In 
Kivg V. Forwell, the question was, whether Charles King, 
the testator, a nalive of England, had ever changed his 
domicile of origin for one of choice, and then regained 
the former. It was in evidence that he came to this 
country, was naturalized, remained here fifteen years, 
sold out and returned to England. Sir George Jessel, 

1. Brightly's Election Cases, pi^ 27t), note. Quoting Case v. Clark, 5 
MasoD, U. 8. page 70. Holdman t. Eckford L. B. 8 Eq. 631. 

2. See caneH cited hereafter. Also Venable v. Paulding, 19 MinneBota, 
43S ; Slate t. Frost, 4 Delaware Bep., hhi ; 2 Sneed, (Tean.) 420 ; 4 Hum- 
phrey, (Tenn.) 346; HairsvilleT.Hainlon, SMisaiasippi, (Cu8bmBn,}704; 
Griffin v. Wall, 32 Alaba., 149; Beardstown v. Virginia, 81 III, 641; 
Boyd T. Beck, 2S Ala., 703; State v. Judge, etc, 13 Ala., 805; Somerville 
V. Somerville, 5 Ves., 760, 780; Harvard College v. Qore, 6 Pick, (Maaa.) 
370; Bell v. K, Law Rep. 1868, 1 H. L., Sec. 317. 
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master of the rolls, Baid: "I have no doubt the testator 
acquired an American domicile ; that is quite independent 
of the question whether he ever lost it What is domi- 
<n1e? I have had before me a great number of authori<- 
ties, and the conclusion I draw is this, that in order that 
a man may change bis domicile of origin he must choose 
a new domicile — the word "choose" indicates that the 
act is voluntary on his part, he must choose a new dom- 
icile by fixing bis sole or principal residence in a new 
country, (that is in a country which ts not his country 
of origin,) with the intention ofresiding therefor a period 
not limited as to time." It was held that by his return 
to England after abandoning this country, his domicile 
in the former was regained.^ 
The act of removal must accompany and concur with 

1. Udny V. Udny, Law Report 1869, 1 H. L., Sec. 41. 
- King T. Fozwell, Eng. Law Bep., Chan. Div. I, vol. Ill, page 5IS. 
Yoa matt show permanent residence in a new ooaatry. Neither of thew 
is ■ simple fact, for I take it that all these qaeetiona of Uattu involTe & 
good deal more than can be ieen by the eye • • • • Again, 
what is the meaning of permanent residence? That is a qaeetion which 
cannot be decided by mere length of time, tbe answer to it ninst involve 
the consideration of the intention of the person, • * * I am of opin- 
ion that he (King) has acquired an American domicile. • * * The 
question I have now to decide is, whether the testator, having acquired an 
American domicile, abandoned it. Now a man having acquired a domicile 
of choice may abandon it, without it being incumbent on him to acquire a 
Dew domiale of (lioioe ; that is to say, he may abandon his domicile of 
choice without acquiring in striclnexs any new domicile, becaase his domi- 
cile of origin reverts. • • * . I think it is establiahed. that he (King) 
abandoned bis new domicile. * * ^ He sold off hb property io 
America, he teil the countiy, and his letters show he had no intention of 
returning. 
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the intention,' and, as a mere contingent intention of 
removal will not change the domicile, so, if there be a 
perfect intention to change,^ accompanied by an actnal 
removal, a mere floating intention to return at some 
future time will not avail.' 

To acquire a new domicile there must be the animut 
manendi,* and there must be coupled with this intention 
of remaining permanently the fsct of residence.^ Absence 
from oiie'a domicile for a temporary purpose, with an 
animus revertendi, will not change a domicile.' 

While these rules are applied in determining the ac- 
quisition of both domicile and legal residence, it is, nev- 
ertheless, to be observed that, in regard to residence as a 
qualification for suffrage, time always enters as a mate- 
rial consideration. lu this respect saffrage residence and 
domicile differ. The time in which a domicile may be 
acquired may be shorter or longer. There is authority 
for the broad statement that in no case is there recog- 
nized a definite period of time as necessary to create a 
domicile. 

1. 2 Swann'a (Tenneme«) Rep., 23S; SUte t. Hallett, 8 Ala., 139; Har- 
dy T. Deleon. 6 Tezaa, 23S. 

2. 2 Sneed (Tenn.), 42% 
8, Idem. 

4, Cue T. Clark. 8 Huon U. a C, 70 ; Corten ». Mitchell, 4 Wuhing- 
ton V. 8. C, 191 ; Btorfe Con. Law, | 44. 

G. LMcb V. iniliibai7, 16 N. H., 137 ; 44 Id., 383 ; BoardBman *. House, 
18 Wandell, 512; Id, 644; Henrietta t. Ox, 2 Ohio Bl, 32; Hegeman t. 
Fox, 31 Bub. K Y., 475; Mclntyre, Ac, 4 TezM, 187; FroM t. Brisbio, 
IS W«)dell, II. 

6, BUwipk T. DariB, 19 MaryUod, 82. 
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In Harrison, Jr., v. Harrison^ it is said that " in none 
of the decided cases on this subject is there a definite 
period of time recognized aa being necessary to create a 
domicile. The time may be shorter or longer according 
to the circumstances ; and in all cases the question 
whether a person has or has not acquired a domicile, 
must depend mainly upon his actual or presumed inten- 
tion. In the case of Moore v. Darraa, (4 Bag. Ecd. B,, 
3^6,) it was said that domicile does not depend upsn resi- 
dence alone, but upon a consideration of all the circum- 
stances of the case ; a person being at a place is prima 
facie evidence that he is domiciled there ; but it may be 
explained and the presumption rebutted. * * ■* • 
As a domicile may be acquired by a longer or shorter 
residence, depending upon the circumstances of the case, 
its true basis and ioundation must be the intention, the 
guo animo of evidence. The apparent or avowed inten- 
tion of residence, not the manner of it, constitutes domi- 
cile. {Bradley v. Lowrij, 1 Spear Eq. JR., S.) In the absence 
of any avowed intention, and of acts wlfleh indicate a 
contrary intention, a long continued residence is regarded 
as a controlling circumstance in determining the ques- 
tion of domicile. In most cases it is unavoidably con- 
clusive."^ 

But to create suffrage residence other than that which 
is at the domicile of origin, a certain lapse of time, fixed 
by the state constitution, after removal and settlement 

1, 5 Cusliman (vol. 27) Mitaisxippi Rep., 704. 

2. The ship Ann Green, Gall Bep., 274 ; The Harmony, 2 Bob. E., 322 ; 
Bmlton T. Bingham, 2 Sneed (Tenn.) Bep., 420. 
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under the circumstances which create a domicile, is 
necessary. There must be residence — that is, legal resi- 
dence — in the state and county, and sometini«3 in the 
precinct where the person offers to vote, for certain 
periods preceding; the election. It follows from this that 
tiie original suffrage residence is not, like the domicile of 
origin, immediately restored upon the abandonment of 
a residence of choice. In the case even of an actual 
return, it would seem that the requirement that the per- 
son must have been a resident fbr a specified time pre- 
ceding the election, would preclude the exercise of the 
franchise until thp time was accomplished. 

Tlie foregoing principles, summarized and illustrated 
in the note hereunder,* are further exemplified by the 

I. B; the term domicile, is mennt the place where a pemoD live'* or has 
hia home. In thia aenae, the place where a peraon haa hia residence, in- 
habitancy or commorapcy is called bin domicile. lu a etrict and legal 
Hdn^e, that ia properly the domicile of a person where he has hia true, fixed 
and permanent home, and principal establishment, and to vhich, when- 
ever he IB at>sent, he has the intention of re uming." SCory'H Conflict of 
Lews, I 41. "There is no doubt that every person han Lis domicile in 
that place which he tnakea his family residence and principal place of hia 
biisineai, end from which he la not about to depart unless some business 
requires ; when he leaves it, he deems himself a wanderer." Ibid, ^ 42. 
"Actual residence ia not indispensable lo retain a domicile after it is once 
acquired, bnt it is retained animo aolo — by the mere intention not to change 
it or adopt another ; if, therefore, a person leaves his home for temporary 
pnrposes, with an intention lo return to it, this change of place is not, in 
law, a change of domicile. Thus, if a person ahonld go on voyage to sea, 
or to a foreign country for health or for pleasure, or for bnsiaess of a tempo- 
rary nature, with an intention to return, such a transitory residence would 
not constitute a new domicile or amount to an abandonment of the old 
one, fur it ia not the mere act of inhabitancy in a place which mnheu it the 
domicile, but it is the &ct coupled with the intention of remaining there 
animo mantndi." Ibid, | 44. 
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facte and the adjudications in the cases collected in the 
succeeding pages. 

In Massachusetts it was decided in the caae of .Abwgton 
V. North Bridgewater, S3 Pich., 177, that every man has a 
domicile of origin, which he retains until he acquires 
another; and the one thus acquired is, in like manner 
retained. In Tkorndike v. Boston, 1 Metcalf, S46, it was 
held that the actual change of one's residence, with his 
family, and the taking of a residence elsewhere without 
any intention of returning, is one of the strong indica- 
tions of change of domicile, and unless controlled by 
other circumstances, is decisive. In this case the person 
whose residence or domicile was in question, resided in 
Boston, but went to Edinburgh, Scotland, with his family 
in 1837. Three years after the question arose. During 
that period he had remained in Edinburgh, returning to 
Boston for'a few days only. It was in evidence that be 
had refused to sell his house in Boston because, in case 
of his death, his wife might wish to return. The court 
said : " The first question is, whether the instrufttions 
of the court to the jury were correct. There was evi- 
dence tending to show that when the plaintiff removed 
with his family to Edinburgh, in 1837, he did it with the 
intention of fixing his residence permanently in Scot- 
land, etc. In reference to this evidence, the jury were 
instructed that if they were satisfied that the plaintiff 
went abroad, not for the mere purpose of traveling, or for 
any particular object, intending to return when that 
was accomplished, but with the intention of remaining 
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abroad for au indefinite length of time, or witb the in- 
tention of not returning to Boston to live, in the event of 
his return to the United States, then he ceased to be an 
inhabitant of Boston liable to taxation. We think this 
distinction, in connection with the subject matter to 
which it applied, was correct." 

In New York the question of residence has been pTe- 
aented and adjudicated upon in a great variety of aspects. 
Thus it has been held that the domicile of a citizen may 
be in one state and his residence in another;' that to 
constitute a residence within the legal meaning there 
must be a settled, 6zed abode, an intention to remain 
permanently, at least for a time ;^ that to effect a change 
of residence, it is not enough that one intends to change 
it, and believes he has done what in law amounts to 
a change; the intent and fact must concur, and his 
opinion cannot produce the result;* that the fact that 
one is impelled to remove from one plaqe to another, br 
reason of his health requiring another climate, does not 
preclude the removal from amounting to a change of 
domicile; it is no matter what were his inducements 
for his leaving his former home, if lie left with the intent 
of residing permanently elsewhere;* that a person leav- 
ing his place of fixed habitation and remaining in another 
place for a certain definite period and for a particular 

1. Froit V. BrUbiD, 19 Wend., 11. 

2. H. 

3. Chaine v. Wi!«ra, 8 Abb. Pr., 78. 

4. 4 Barb., 504. 
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purpose — e. g., under an engagement to teach school for 
four months — does not lose his legal residence in such 
place of abode.^ 

The law of residence, and the cases bearing .upon it, 
are ably reviewed in the case of Oraviford v. Wilaon, in 
which the doctrine of original domicile, and the facts and 
intention which constitute its abandonment and the acqui- 
sition of a new one, were laid down with great distinctness. 
The question was whether a young man who had gone 
from his original domicile at Saratoga, to a certain place 
to teach for a specified time, and at the end of that time 
had gone to another place to fill a second engagement, 
lost his original residence. The judge at the trial 
charged the jury on this point, "that so long as the 
plaintiff had hia domicile in Saratoga Springs, no matter 
where hia temporary place of business was, his residence 
was at Saratoga Springs, and that prima/acie the place 
of a man's birth is a man's domicile, and until the dom- 
icile is intentionally changed, the residence is at the 
place of domicile." The New York Supreme Court sus- 
tained these Tiews.^ 

1. Crawford t. Wilson, 4 Barb., 604. 

2. 4 Barbour, N. Y., 604. Said Paige, J., delivering the opinion of the 
court : " Ever; peiaon must have a domicile aomeivbere ; and he can only 
have one domicile at one aod the same time. Every person has a domi- 
cile of origin, which he retains until he acquires another; and the one 
thus acquired is in like manner retained until he acquires a third domicile. 
The existing domicile always continues nntil another is acquired. So bj 
the acquisition of another the former domidle is relinquished. (Abingtoit 
V. North Bridgwater, 23 Pick, 170 ; Thorndike v. City of Boston, 1 Met., 
242; Kilimur V. Bennett, 3 Id, 199.) The domicile of origin arisra from 
birth or connections. The domicile of a minor follows that of bis father, 
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The question whether the acquirement of a new resi- 
dence, as distinguished from a domicile, is indispensable 
to the loss of an old one, was considered at length in the 
ease of North Yarmouth v. West Gardiner, {58 Maine, S07,) 
in which it was decided that a residence once established 
may be abandoned without having acquired another. In 
the same case some distinctions were drawn between the 
terms residence and domicile, it being held that the lat- 
ter cannot be.like the former, lost until another is gained. 
The question was whether a person whose original domi- 
cile was in Yarmouth, but who had removed to West 
Gardiner, without any intention either to return or to 
make that place his residence, and had remained there 

and remnins iiniil he acquires another, vhich he cannot do until he 
becomes an adull, (Andrews v. Heriol, 4 I^tren, 516, note 2.) Adoniicile 
is defined to be Ihe place where a penion has Qxed his habitation, wicbniit 
any present intenlioo of renjoving therefrom, (Putnam t. Johnson, 10 
Mbbb. Rep., 4B8, per Parker, J,; 1 Bomier'a L. Die, 480.) It in deEneii 
bj Wehsler to be a place of permanent residence, either of an individual 
ur a famil;. Chancellor Kent says the place where a man carries on liis 
ettabiiahett business, or professional occupation, and has a home and per- 
manent renidence, is his domicile, (2 Kent's Cora., 431, note e 2nd Ed ) 
Senator Allen, in the Matter of Wrigley, ( 8 Wend, 142,) defines domicile 
to be "a residence at a particular place, accompanied with positive or 
presumptive proof of continuing it an unlimited time." A person being 
at B place is prima facie evidence that he is domiciled there, but iC tnny 
be explained and the presumption revoked, ( 2 Kent's Com., 431, note (2) 
2 Bos, & Pul., 229, note per lord Thurlow.) * • * To effect a change 
irf domicile there must be intention and act imiled. The/orum origxnit, or 
domicile of nativity remains nnlil a subsequent domicile is acquired animo 
elfaelo. (2 Kent's Com., 431, note o.) If a party removes from his dom- 
idle with an intention of returning, he does not lose his domicile; as he 
can have acquired one nowhere else. ( 1 Bouvier, 490.) So if a person 
leaves the place of his domicile temporarily, or for a piirticular purpose, 
and does not Cake up a permanent residence elsewhere, he doen not cbanice 
his domicile. ( Oranby v. Amherst, 7 Mass., 5 ; Lincoln v. Hapgood, 11 
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" off and on." had either lost his old residence or gained 
a Dew one. Quoting cases, the court say: "It would 
seem to be well settled that a 'residence' may be estab- 
lished with the absence of any intention of removal, or 
Uiat, so far as intention is a necessary element of a 'resi- 
dence,' it will be conclusively inferred from an actual- 
presence accompanied with such circumstances as usually 
surround a home. Another principle, which may be 
considered as well settled in this state, is that a residence 
once established may be abandoned or lost without 
having acauired another. (Exeter v. BrigMon, 15 Maine, 
58; Jefferson v. Washington, 19 Maine, S9S.) In regard to 
* domicile,' a word not used in the pauper law, it is dif- 
ferent. This cannot be lost without gaining another. 

Ill, 352; Harvard College 7, Gore, 5 Pick., 370; Seam v. Bomod, I Mete, 
2o0; Cadwallnder v. Howell, 3 Harrison's N. J. Rep., 13S; Wilton t. 
FaUorth, 3 Shepley, 479; 1 Met«., 242.) 

" From the various definitiooa of the lemu residence, inhabitancy and 
domicile, and the decixiona in regard to them, I think we can deduce the 
propoHition that the terms legal reaidence, or inhabitancy, and domidle 
niean the same thing. B; legal residence, I mean the place of a man's 
fixed habilBtinn ; where hia political, such aa the right of the elective 
franchise, are to be eiercieed, and where he ia liable to taxation. A person 
leaving euch place of fiieii habitation, or abode temporarily, an for a par- 
ticular purpose, either for business, pleasure or health, with the intent of 
reluiniDg to the same, as soon aa aoch purpose ia accomplished, does not 
lose hiH reaidence or habitancy in auch place of abode. The actual resi- 
dence is not alwaya the legal residence or inhabitancy of a man. A foreign 
i)iiniater octunlly resides, and ie perHonally present, at the court at which 
he ia accredileil, but his legal residence or inhabitancy, and domicile, are 
in hia own country, his residence at the foreign court only a temporary 
reaidence. He ia there for a particular purpose. 8a soldiers and seamen 
may he legal residents and inhabitants at a place, although they may have 
been absent therefrom for years. They don't lose their residence or domi- 
cile by following their profeasion." 
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The principle upon which this distinction is rested is 
that every person. owes some duties to society, has some 
obligation to perforoi to the government under which he 
lives, and from which he receives protection — duties and 
obligations not to be laid aside at will, but resting upon 
and attaching to the person from the earliest to the latest 
moment of his life. His domicile is the place where 
those duties are defined and are to be performed. It is 
imposed upon him by the law at his birth, and though, 
when arriving at legal age, he may choose the place 
where it shall be, it is not at his option whether he will 
be without any. The principle applied to a 'residence' 
or 'home' is the reverse of this. It is entirely optional 
— purely a matter of choice, not only as to the place 
where one's residence shall be, but whether helshall have 
any. If, then, a residence once established may cease to 
continue, under what circumstances," the court in- 
quires, "are we to consider it at an end, or when is it 
abandoned ? The answer is that if a 'residence,' being 
made np of actual presence and intention, or presence 
without intention, where these are wanting we shall look 
in vain for the residence."^ 

In New Hampshire, where the citizen is required to 
do militia duty in the place of his residence, it was held 
in the case of Shatttick v. Maynard, 3 New HampBhire, ISiS, 
that when a man having a residence in one county, went 

1, Beferring to Holmes t. Greene, 7 Orav, 299 ; Whitney y. Anhtand, 
12 Allen, 111 ; Corinth v. Brady, 51 Maine, 540; Wilbrabam v. ludluw, 
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to another declaring his intention to change his resi- 
dence, but in a short time after changed his intention 
and returned to the place he had left, taking his wife and 
family with him, his legal residence was in the place to 
which be bad retnrned with the iutention to make it 
such, notwithstanding be had labored for eight months 
at the place to which be bad removed, going home only 
on Saturday nights. The distinction is drawn in this 
case between personal and legal residence.' 
"A man's domicile," said the Supreme Court of Con- 

1. The statute under which Cbb decisioD was readered enacts, "That 
ench and every free, able-bodied white male citizen of thEs slate, resident 
therein, &c, or who may hereafter come to reside in this xtate, &e , shall 
seTeraily and reppectivelj be enrolled in the militia by the captain, &c, of 
the company within whoxe bounds such citiwn shall reside." The court 
said: The word "reside" is used in two senses; the one constructive, 
technical, legal ; the other denoting the personal actual habitation of in- 
dividaaln. When a person has a fired abode, where he dwells with his 
family, there can be no doubt as to the place where he re'idee. The place 
of hix perHonal and l?);al residence are the same. So where a person has 
no permanent habitation or fnmilj, but dwells in diflt>rent places, as he 
happens to Snd employment there can be no doubt as lo the place where be 
resides. He must he considered as residing where he actually and per- 
sonal!}' reaidett. But some persons have permanent habitations where 
their families constantly dwell, yet pass a great portion of thtir time in 
other places. Such persons have a legal residence with their families and 
a personal residence in other places; and the word "reside," may, with 
respect to them, be used to denote either iheir personal or their legal resi- 
dence. The books furnish ample i 11 u strati ons of this distinction. 1 Dallas, 
152; Burnett's case, ditto, 2il; Pt-nmanv, Wayne, ZPeters. Ad. Decisions, 
442; 2 Robinson, 32:2; The Harmony; 2 Caine's Bep., 317; Filigeral'a 
case, 16 Johua, 128; Elbers et al. v. The United Insurance Company, 1 
Bin., 351, note; 4 Mass. Rep., 312; Abington v. Boston, 7 ditto, 1; Granby 
V. Amberst, 11 ditto, 350; Lincoln v. Hapgood, ditto, 424; Williams v. 
Whiting et al, 10 ditto, 488; Putnam v. Johnson et al, 1 Strange, 60; 5 
D. & E., 664; 2 Bos. & Piil , 229, note; Valtei, B. 1, Cap. 10, Sec. 218. 
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necticut in Salem w. Lyme, S9 Conn. Rep., 74., "is his es- 
tablished, fixed, permanent and legal dwelling place, or 
place of residence, as distinguished from his temporary, 
though actual, place of residence; — his home, as distiii- 
guished from the place or places to which his business or 
pleasure may temporarily call him." The same court 
has, in common with tire tribunals of most other states, 
affirmed the doctrine that a domicile once acquired con- 
tinues till another is established. {First National Bank v. 
Baleon, 36 Conn., 358.) This doctrine was carried so far 
in the case cited, that it was held that when a man left 
the place of his residence, where he and his wife had 
their domicile, with no intention of returning, and the 
wife died before he had settled anywhere else with the 
intention of remaining, the wife's domicile at the time 
of her death was unchanged. 

In Michigan particular stress is laid upon the inten- 
tion of the party. Thus says the Supreme Court : " No 
one will contend that a party loses his residence and 
rights as an elector because himself and family tempo- 
rarily reside in some other city, township or ward, even 
although such temporary residence should extend over a 
series of years. The intentiou of the party, coupled with 
certain other facts, is what governs."^ It would seem 
from this and other cases, ^ that the length of absence is 

1, Harbftugh T. Cicott, 3 Mich., 241. 

2. Sslem v. Lyme, 29 Conn,, pages 80-1, supra. 
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DO criterion as to whether such absence is temporary or 
permanent.^ 

It has been held that, if a person leaves his place of 
residence with the intention of making the place to 
which he removes his fixed residence "if circumstances 
permit," such an intention entertained at the time of 
removal, coupled with actual reSioval and settlement at 
the new place, is an abandonment of the original resi* 
dence. {Stale v. Groome, 10 Iowa, 309.) The court, refer- 
ring to the party whose residence was in question, said : 
" When he left for Kansas, he was uncertaia in his own 
miiid wlietherhe would return or not; he took his family 
with him, purchased a claim there, resided upon it, pre- 
empted it, voted there, and we conclude acquired a resi- 
dence there. If a person has actually removed to an- 
other place with an intention of remaining there for an 
indefinite time, and making it a place of fixed residence 
or present domicile, it is to be regarded as his domicile, 
notwithstanding he may entertain a floating intention to 
return at some future time." It has also, on the question 
of intention, been held, in Iowa, that to gain a residence 
there must be a bona fide intention to make the place 
such. Remaining merely for the accomplishment of a 
purpose, with the design of leaving when that object is 
attained, does hot establish residence. {SUde v. Minnick, 
15 Iowa, J8S.) Tills was a case on an indictment charg- 
ing illegal voting for non-residence. The allegation 

1. Pliimmer v. Brandon, 5 Iredell, 190; UairsTille v. HaintOQ, 5 a 

Missip., 704 ; 3 Curtiei^ A^. 
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was that tlie defendant resided in Des Moines township, 
but voted in Fairview. It appeared tiiat he had resided 
in Des Moines, but had gone to Fairview to work, and 
while there voted. The judge on the trial charged the 
jury that "A man may actually stay and sojourn in a 
township for six months, and still not be a resident of 
such township. It is the intention of the party that is 
the rule. It must be a residence in good faith." The 
indictment was sustained. 

In New Jersey the question of residence was considered 
in the case of Cadwallader v. HoweU ef al., and it was 
there decided that the residence required by the laws of 
that state to entitle a person to vote at an election, means 
his fixed domicile, or permanent home; and is not 
changed or altered by his occasional absence, with or 
without his family, if it be animo revertendi. It was also 
held in the same case that a residence in law once 
obtained, continues without intermission uptil a new one 
is gained. The plaintiEf in this case lived during the 
summer mouths in the mansion house in New Jersey, 
where he was born, and which had been in the posses- 
sion and occupation of himself, his father and his grand- 
father, for more than a hundred years. It was his custom 
to take his family to Philadelphia or New York every 
winter and pass some months there. This he did during 
the winter of 1837-38, and offering to vote in November, 
1838, in the township where his mansion was situated, 
his vote was, on challenge, r^ected on the ground that 
he had not resided in the state a year immediately pre- 
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ceding the election. The coart said that to reject a vote 
on that groand was to confound the idea of a I^al real- 
denee with a mere temporary ttay.^ 

In the case of Lewis v. Botkin, 4 Wed Virginia Rep., 
SS3, the Coart of Appeals drew a distinction between 
dwelling-house and residence and "usual place of 
abode," holding that the latter is not necessarily at tlie 
place of his residence or dwelling. Whether it is or not 

1. "The word residence (fixed Teaidence I mean)," sajB Dayton, J^ " is 
generally used as lantsmoailt to, domicile; though I am not prepared lo 
■ay, whether the? are or are not in all respecrr, convertible lerma. * * 
I do aot mean lo Bay that the elective franchise of the cilizen ma; not be 
suspended, • » • • but I mesn to a»y, that ■ residence in law once 
obtained, continues without intermiaaion until a ne>v one i* gained. It ia 
not pretended that the plaintiff ever acquired a leg^il residence in Fhila- 
delt'hia; on the contrary, he has always disclaimed it, not only in con- 
veraatiot) with his friends, but before the judge of election upon his oath. 
He has never exercised, or claimed to exercise, any rights, civil or political, 
except as a citizen of New Jersey. ■ > ■ ■ That he passed the winter 
preceding the election in Philadelphia, was wholly nnimportanl, it did not 
change his residence. * » * * Xhe place where a man is com- 
morant, may perlilLps be properly considered as prima facie, the place of 
his legal residence; this presumption, however, may be easily overcome 
by proof of &clE to the contrary. If a person leave bis origiDal residence 
animo non raieriendi, and adopt another (for a space of time, however blief, 
if it be done) ani'mo manendi, his first residence is lont. But if in leaving 
bis original renidence, he does so onimo Ttterlatdi, such oHf^nal residence 
continues in law nolwithstandiDg the temporary absence of himself and 
family. * * * * It is all left to depend upon (he same general 
principle, thai a man's legal residence is not changed when he leaves it fur 
temporary purposes and tramdent objects, meaning to return when thoae 
purposes are answered and objects attained. It is for this reason, that the 
students of our colleges, the inmates of our law schools and medical 
nniversities, and hundreds of others who are scattered on land and sea, 
engaged, for the time being, in the prosecution of some transient object, are 
considered in law, an retiding at their original homes, although, in point of 
fact, they ma; be living, for the time being, elsewhere." 
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ia a question of fact. The court said : " Usual place of 
abode means the place at which tbe party usually stays 
at the time. A man might have a dwelling place and 
not stay or dwell in it"^ 

The residence of a man's family though generally is 
not necessarily always the place of his legal residence. 
Whether it is or not must depend upon circumstances. 
It is said in Pearce v. The Slate, 1 Sneed Tean. Rep, 63, 
that " in the legal idea of a domicile, home, residence and 
busineaB are material elements. * * * The place of 
residence of a man's family, though not always his domi- 
cile, is nevertheless a fact from which the domicile may 
be presumed. But this is a presumption that may he 
removed by proof to tbe contrary." 

In tbe case of Beavera v. Smith, 11 Alabama, SO, the 
question of the effect of residence abroad upon tbe politi- 
cal status of a citizen was decided. It was there held 
that a citizen does not lose bis political rights by resi- 
dence in a foreign country. 

The case of Hummer v. Brandon, 5 Iredell N. C. Eq., 190, 
was directly on the point whether one who goes to a 
place with the idea of remaining if pleased, loses his 
residence, and it was held that he does not.^ The inten- 

1. Gadsdeo V. Johmton, I Nott & McCord's Sep., 89. 

2. Tbe court, referring to a witnns, aaid; He slates that when Dr. 
Scott started for Tenneisee, he declared he iraa going to Tennessee to look 
about, and, if pleated tcilh the cminlry, intended to Btay or make a permanent 
location there. Hia family continued to live on and cultivate the same 
place, where Dr. Scott had lired for maoj years, and conUnued there until 
the fall of 1839. » • * Here, then, we have the declaraUon of Dr. 
Scott that his going to Tennessee was not a removal there, but an eiplora- 
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tioD B9 to the new place being coupled with a contin- 
gency which contemplates a possible return to the old, 
prevents its operating as an abandonment of the latter. 

In the case of The Stale ex. ret. Schuet v. MurT<^, SS Wia- 
eonain, 96, the question waa considered whether the fact 
that a candidate is ineligible by reason of insufficient 
residence at the time he is voted for and elected, .pre- 
cludes his taking the office if, before the term commences, 
the ineligibility is removed. The court held not, saying 
that persons who have not resided in the state the 
necessary time when voted for, but who are qualified in 
all other respects, may hold the office, if, before the time 
for entering upon it arrives, they complete the necessary 
time of residence. "The disqualifications," said the 
court, "relate to the holding of the office, and not to the 
election thereto."^ 

One of the latest cases decided is that of Hindman's 

torj tiip, prepftrator? to a removal if he liked ihe country. * o- * The 
acquiBilion of a new domicile does not depend iimpJy upon the residence 
of the party ; the fact of resideace muBt be accompanied by au inCeotion 
of permanentlr lesiding in the new domicile and of abandoning the for- 
mer ; in other wordB, the change of domicile must be made manifeM, onimo 
el JiKto, bj the fact of residence and the intenti<Hi to abandon. Be Bonne- 
val T. De Bonneval, 6 Eng. K Rep., 502 ; 1 CuKiea, 856 ; Craigie v. 
Lewin, 7 Eng. E. Rep., 400 ; 3 Curtiea, 435. Sir Herebord Jermer TreRt 
in the latter case eays the result of all'the caaefi Ib that there must be the 
animiui et factvm, and that the principle is that a domicile, once acquired, 
remains until another is acquired, or the first abandoned ; and that the 
length of residence is not important, provided the animiu be there i if a 
person goes from one oountr^ to another with the irdattion of remaining! 
that 11 sufficient, and whatever time he may have lived there i* not erumgh 
unless there be an intention of remaining. 
1. Bee Post. 
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Appeal, ( 85 Penn. Slat* Sep., 4 NorrU, 4^6,) in which the 
law of domicile was stated to be that in this country a 
person's domicile is that place in which he has fixed his 
habitation, witlioiit any present intention of removing 
therefrom ; that a mere intention to remove permanently 
without an actual removal works no change of domicile; 
nor does a mere removal from the state without an in- 
tention to reside elsewhere. This statement of the law 
aptly illustrates the principle that the act and intention 
must concur; and the case — decided in 1877 — reaEBrms 
all previous decisions on the subject of domicile and 
residence. The point was also distinctly and directly 
affirmed in Balleriffer v. Laniter, 15 Kansas, 608, that to 
effect a change of residence, there must exist both the 
intention to change and the fact of removal. "Neither 
is sufficient alone."^ 

Permnt in the Federal Service. 

The Supreme Court of California, was, in the cases of 
Devlin v. Anderson, S8 Cal. Rep., and The People v. Holden, 
£8 Cal. Rep., called upon to construe the provision of the 
constitution touching the status of persons in the service 
of the United States. It was held, that while the mere 
fact of being stationed iu the state for the prescribed 
time, does not, of itself, make a residence in the sense of 
the constitution, that it does not preclude one from 
acquiring a residence, if, independently of his service, he 

I. 2 Svan, (Teno.) Bep., 430 ; Stale v. Hkllelt, 6 Alabama, 159. 
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intends to make the state his residence. The same 
doctrine has been held in Oregon, in the cases of Darragh 
V. Bird, 3 Oregon, ^9, and Wood v. FUzgerald, 568. In 
this latter case the court said: "We cannot see the 
legal force or propriety of placing auch a construction 
apou that section as would preclude an employee of the 
United States or state government, from making any 
change in his domicile that he may desire to make. 
Though such an one cannot gain or lose a residence by 
reason of his presence or absence when employed in the 
service, yet he can establish his domicile and gain a 
residence at such a point as he may see tit, by taking the 
proper and appropriate steps so to do independently of 
his employment" 

Jn Territory Ceded to the United State). 

In Ohio the curious and interesting question arose 
whether the inmates of an asylum established and in- 
corporated by the United States, for disabled soldiers, 
and situated on territory ceded by the state to the United 
States, were residents and voters in the place where the 
asylum was situate. The act ceding the land to the 
United States provided a condition, that the civil and 
criminal process of the state should continue to be exe- 
cuted in the lands ceded, and in the buildings thereon, 
and that the inmates should continue to vote. It was 
held that the latter provision was unconstitutional, as 
the state constitution prescribes residence as a qualifica- 
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tion for suffrage, and that when citizens of the state 
became inmates of an eisylum in territory outside the 
jurisdiction of the state, they were no longer residents of 
the state, and it was not, therefore, competent for the 
assembly to enact that they should continue to vote.* 

1. Sink V. Reese, 19 Ohio State Rep., 306. The court nay : " Within 
the boundariea of one of the election precinctB of Montgomery connty in 
sitaaled an inxtitution hnovn in Ian and in &ct an ' The National ABylum 
for Disabled Voiunteer Soldiers.' • • • Here then, is an institution 
inveeted with corporate powers, eetablished bj the government of the 
United Stalas for ilo own purposes — the relief and support of ita disabled 
volunteer soldiers. It is placed under (he sole control and mansgement 
of a board, constituted, appoiRted and to be appointed perpetually b; the 
government of the United States. • ■ • The act of the state legisla- 
ture, consenting to the eHtablishment of the asylum within her borders, 
* * * fixes the exclusive jurisdiction of the general government over 
s lands and its inmates, ' in all cases whatiKierer,' except 
n of process issuing under state authority. 

"This leads us to consider what ia the legal status of persons who be- 
come residents upon the grounds and within Che limits of the institution 
thus within the exclusive jurisdiction of the United States; and how does 
it affect their claim to exercise the elective franchise in Ohio, under its 
constitution and laws. * * * 'By becoming a resident inmate of the 
asylum, a person, though up to that time he may have been a citizen and 
resident of Ohio, ceases to be such ; he is relieved from any obligation to 
contribute to her revenues, and is subject to nooe of the burdens which she 
imposes upon her citizens. He bi^comes subject to the exclusive jurisdic- 
tion of another power, as foreign (o Ohio as is the slate of Indiana or 
Kentucky, or the District of Coliimbia. The constitution of Ohio requires 
that electors shall be residents of the state, etc. » • * We are un- 
animously of the opinion that such is the law, and with it we have no 
quarrel, for there is something in itnelf unreasonable that uien should be 
permitted to participate in the government of a community, and in the 
imposition of charges upon it, in whose interests they have no stake and 
from whose burdens and obligations they are exempt. ' * * As for 
the concluding proviso of the first section of the Ohio act of ccasion, 
* it is not constitutionally competent for the general a^semblj to 
confer the elective franchise upon persons whose legal status is tixed aa 
non-residcDts.of this state." 

7 
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in Territory Under Temporary lideral Jurisdiction. 

In Ohio, in the cnae of Rmner v. Bennett, {SI Ohio St., 
iSl,) the question arose whether the fact that, within the 
period next preceding the election, and for a part of it, 
a portion of the territory of the state had been under 
federal jurisdiction, had the e£fect of making persona 
living within that territory non-residents for the time 
being, and depriving them of the right to vote. It was 
held that it did not; that a eonstitational requirement 
of residence for a prescribed time within the state, county, 
or township, as a qualification for voters, is satisfied if, 
at the time of the election, the voter has a residence 
within the proper political division, and has tesided in 
the same place for the prescribed length of time, although 
there may have been a temporary change of jurisdiction ; 
as when, during a part of the time prescribed, the United 
States has had complete jurisdiction over the place, which 
has been cedad back to the state. 

The Residence of College Sludenis. 

On the question of the right of students to vote at the 
places where their studies are pursued — a question that 
has been discussed in some of the states where colleges 
and seminaries are established — a very interesting and 
lucid opinion was furnished, at the request of the Massa- 
chusetts legislature, by the Supreme Court of that state, 
{S Metcalfs Rep., 587,) holding that the student may, if 
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he be self-supporting and have no domicile elsewhere, 
acquire the right to vote at the place where he pursues 
bis studies, after he has resided there the necessary time, 
and this without regard to the place whence he derives his 
means of support ; but if he have parents at the place of 
his original residence, hy whom he is supported, his 
going to a public institution and residing there merely 
for the purpose of an education, without an intention of 
remaining, would not change his domicile or give hiiu 
the right to vote.^ 

1. The qneation Bubmitted to the court was : " Is a residence at a public 
institution, in any toirn in this common wen 1th, for the sole purpose of ob- 
taining an edacation, a residence within tbe meaning of the constitution, 
which gives a person, who haa hia means of support from another place, 
• * * ft right to vote ?" The court say that neither of the circiim- 
Blances BtRted in the question constitutes a text, nor are they very decisive, 
and proceed : "On the contrary, a person may, in our opinion, reside at a 
public institution for Ihe sole purpose of obtaining an education, and may 
have his raeans of support from another place, and yet he will, or will not, 
have a right to vole in the town where such instiCuCion ia established, ac- 
cording to circumstances not stated in the case on which the question Ib 
proposed." Referring to the words " inhabitant" and "one who has re- 
sided," the court say they are "equivalent to the familiar teroi domicile." 
"The question, therefore, whether one residing at a place where there is a 
public literary institution, for the purpose of education, one who is in other 
reepecCH qnalified by the constitution to vote, has a right to vote there, will 
depend on the question whether he has a domisile there. His residence 
will not give him a right to vote there if he has a domicile elsewhere ; nor 
will his connection with a public institution, solely for the purposes of 
educadoQ, preclude him from so voting, being otherwise qualified, if his 
domicile is there. The question what place is any person's domicile, or 
place of abode, is a question of fact. It is in most cases easily determined 
by ft few decisive facts ; but cases may be readily conceived where the cir- 
cumstances tending to fix the domicile are so nearly balanced that a slight 
circumstance will turn the scale. In some cases, where the fects show a 
more or less frequent or continued residence in two places, either of which 
would be conclusively oonsidered the person's place of domicile, but for 
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Much more inatructive and decisive is tbe opinion 
delivered by the Pennsylvania Supreme Court in Fr^t 
Election Case. At the time that decision was made the 

the circumatnnceB attending the othe , the intent of the party to consider 
the one or the other his domicile will determine. One rale is that the fact 
and intent muni coDcar. Certain muxinin on thin subject we consider to be 
well settled, which afiurd some aid in Bscertaiaiiig one's doniicile. These 
are, thn.t every person has a domicile notnewhere ; and no person can have 
more thnn one domicile at the same time, for one and the xame purpose. 
It followR, from these maxims, that a man retuins his domicile of origin 
till he changes it by acquiring another ; and so each anccessiTe domicile 
continiief, nntil changed by acquiring another. And it is equally obviDDB 
that the acquisition of a new domicile does, at tbe same instant, terminate 
the preceding one. 

"In applying these rules to the proposed question, we take it for granted, 
that it wan intended to apply to a case where the student has hin domicile 
of oiigin at a place other than the town where the inslitulion is situated. 
In that case, we are of opinion that his going to a public institution and 
residing there solely for the purpose of education, would not, of itself, pve 
him a right to vote there, because it would not necessirily change tbe 
domicile; but in such case his right to vote at that place would depend 
upon all the circumstances connected with such residence. If he haa a 
father living; if he still remains a member of his father's family ; if be 
returns to pans hie vacations; if he is maintained and supported by his 
father; these are atrong circiimttance", repelling the preaumption of a 
change of domicile. So, if he have no father living ; if tie have a dwellin)^ 
bouse of his own, or real estate, of which he retains the occupation ; if he 
have a mother or other connections, with whom he has before been ac- 
customed to reside, and to whose family he returns in vacation ; if he 
describes himself of such place, and otherwise manifests his intent to con- 
linne bin domicile there: these are all circumstances tending to prove that 
his domicile is not changed. 

" But, if having a father or mother, they should remove to the place where 
the college is situated, and he should still remain a member of the family 
of the parent ; or it having no parent, or being separated from his father's 
family, not l>eing maintained or supported by him ; or, if he has a family 
of his own, and removes with them to i:uch town ; or, by purcliaxe or lease 
takes up his permanent abode there, without intending to return lo his 
former domicile ; if he depend on his own property, income or industry for 
his support; these are circumstances, more or leas conclusive, to abow a 
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state constitution did not, as the one since adopted does, 
contain a provision specially declaring that residence at 
anyseminary of learning should not give the right to vote. 
The decision was therefore hased on general legal prin- 
ciples. The facts were, that several students of Muhl- 
enherg College voted in the city of Allentown, and the 
question was whether they had a right to do so. The 
question turned wholly upon their residence, the students 
being otherwise duly qualified voters. The case states — 
" that they claimed that their residence was in said col- 
lege, where they have lived from one to three years; 
that they came to AUeutowu from other counties for no 
other purpose than to receive a collegiate education, 
but intended to leave after graduating. " To determine 

change of domicile, Mnd the acquUilion of a domicile in the toirn where 
the college ia cituateit. In general, it may be said thai an intent to change 
one's domicile and place of abode ia not so readilj presnmeif from a resi- 
dence at a public institution for the purpose of education, for a g^ven length 
of time, ae it would be from a like removal from one town to another, and 
lidding there for the ordinary purposes of life; and, therefore, stronger 
facts and circumetBnces mast concur lo establish the proof of change of 
domicile, in the one caae than in the olher. But when the proofc of change 
af domicile, drawn from the various sources already indicated, .ire such as 
to overcome the presumption of the continuance of the prior domicile, such 
preponderance of proof, concurring with an actual residence of the student, 
in the town where the public institution is situated, will be sufficient to 
establish his domicile, and give him a right lo vote in that town. * * 
If, indeed, a young man, over twenty-one years of age, is still supported by 
his father or mother, it in a circumstance concnrring with other proofs lo 
show that he is still a member of the family of such parent, and so may 
bear on the question of domicile. But if he is emancipated from his 
father's family, and independent in his means of support, it is immaterial 
from what place hia means of support are deiived." 6 Melcalfs Bep., 587. 
See also Putnam v. Johnson, 10 Mass., 483 ; examined In the Allentown 
election case. Brightly's Leading Elections, page 471. 
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the true resideoce of these students," the court said, " we 
must begin by ascertaining the meaning of the term 
'resided' in the constitution." After showing that the 
term is the same as applied to state and district, the 
court continues: "therefore, when the constitution de- 
clares that the elector must be a resident of the state for 
one year, it refers beyond question to the state as his 
home or domicile, and not as the place of temporary 
sojourn. This being the character of the state residence, 
it defines, as we have seen, the district residence, for both 
are members of the same sentence and are qnalified by 
the same words, " having resided," without repetition. 
The elector must, therefore, vote at home, not only in the 
state, but in the district where his home is. His domi- 
cile must be there." The judgment was against the 
students.^ 

1. Fij'b Election Case, 71 Penn. State, 302. By Chief Justice Agae^r ; 
"In his Conflict of LawB, I 41, Mr. Slory aaya: 'By the term domicile in 
its ordinary acceptadon, is meant the place where a person lives or has bia 
borne. In a strict legal sense, that is properly the dnmicile of a person 
where he has his true, fixed, permanent home and principal establishment, 
and to which, whenever he is absent, he has the inlentioD of retaming. 
Two tbin)^ ( he says,) must concur to constitute domicile — Unt, residence ; 
und secondly, the iutentian of makiog it the borne of the party. There 
must be the fict and the intent," Id, i 44, See Pfoul* v. Comford, 12 
C'aeey, 432, Says judge Eush : " The apparent or avowed intention of 
amelaiU residence, not the manner of it, constitutee the domicile:" not« in 
1 Binney, 3oI. " It may be defined, (he says,) lo K a residence at a par- 
ticular place, accompanied with positive or presumptive proof of cantinu- 
ing it in an uniim-Ued time ;" Id. 

" Undoubtedly (says Judge King) residence is a question of intention. 
In cases involving it, the inquiry is guo animo the party either moved to 
or from the state. And upon the solution of this question dependx the 
fact whether the petitioner has gained or lost a residence. But before this 
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A case in Illinois, decided under the statute which 
makes "permanent abode" a necessary qualification to 
suffrage, throws further light on this question. The 

question can arhe an atiiial rtmoval mu«{ have lakeii place. A mere inten- 
tion to remove, not coDBumntBled, can neither forfeit tlie partj's old 
domicile nor enable him to acquire a new one. Removal out of the atate, 
without an intention permaneutl]' to reside elsewhere, will not lose resi- 
dence, nor will a mere intention to remove permanentl;. not fallowed by 
actual removal, acquire it. Case of James Cwej, I Ashmead, 126. 
* * * The stated case ezpreaslj declares (hut the Btudents referred to 
in it came to Allenlowo from other counlies for no other purpose than to 
receive a coll^iate education, but intended to leave after graduating. It 
is evident that the college was not their (rue and permanent home ; their 
stay there was not to be indefinite, as the place of a fiied abode, until 
future circumstances should induce them to remove. Their purpose was 
indefinite and temporarv, nnd when accomplished they intended to leave. 
They retained their original domicile, for the fads slated show that they 
never lost it. On this point the aulhorities are in entire accord. 'The 
third rule I shall extract (said the Master of the Bolls) is that the ori^nal 
domicile, or as It is called /brum origina, or the domicile of origin, is to 
prevail until the party not only has acquired another, but has manifested 
and carried into execution an intention of abandoning his former domicile, 
and taken anolher as hia sole domicile.' Sir Richard Pepper Arden, in 
Somerville v. Lord Soraerville, 5 Vesey, 78fi. Sea also 2 Kent's Com., 
431, in note; Story's Confiict of Laws, JJ 46, 47. This language was 
adopted by Judge Grier in While v. Brown, 1 Wall. Jr., 217, adding: 'A 
man cannot be considered a vagabond or person without any domicile, for 
the domicile of origin is not abandoned until a new one has been inten- 
tionally and actually acquired.' Id., 264. See also Judge King's re- 
marks, supra. • -o- o- 'I'bese principles enable us now (o dispose of the 
first of the two claaeea into which the slated case divides these students, 
viz: 'Those who support themselves, or are assisted pecuniarily by per- 
sons other than their parenla ; are emancipated from their father's fiiln- 
ilies; have left the home of their parents and never intend to return and 
make it a permanent abode.' Having, as the case states, come to Allen- 
town for no other purpose than to receive a collegiate education, and in- 
tending to leave after graduating, they have not lost their home domicllr, 
and could vote there on returning to it, though they should not re-enter 
their father's house. 
" Emancipation from their father's family and independent support, and 
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principle decided in that case was that atudents at a 
college who have no home elsewhere, and who have been 
at the place of their studies the time prescribed, and who, 
moreover, have no intention, at the time of the election, 
of removing elsewhere, may be regarded as having a 

the leaving of the home belonging to thair parents, hare not forfeited their 
own domicile. Their Other's hoose it not neccAMril? their home, but the 
place is where it in. Though not in the bosom of that fiitnily, the place of 
their reaidence la not luM to them nntil they hare voliinUrily changed it 
and found a new home. Upon the terma of the stated cane, it cannot be 
said they have abandoned their original home, and actually obtained 
another. The secoad clans needn do comment. They are those stndenta 
' who are snpported by their parents, visit their parents' home during vaca> 
tion, and may or may not return there after graduating.' It in clear as lo 
both classes the collette ia not their home. They are not members of the 
community among whom they sojourn. They have no common interest j 
do not intend to live with or lo coat their lot among tbem. They have no 
proper motive to interfere in their local aflain. On no proper principle 
of a true residence should the student vot« lo-day, and fasten on the com- 
munity officers whom the majority do not desire, then. graduate to-morrow 
and be gone. 

"The great underlying principle of a republic is, that men should be 
permitted to govern themselves, but not to constrain olheis. Yet this 
would be the result of such a shifting vote, which, like the Parthian arrow, 
pierces as he who casts it Bees. There are vague notions of liberty and 
personal rights, which often impress the mind, and lead it to incline 
against what may aeem lo be a restraint A man is a man everywhere, and 
the thought ia apt to rise, a freeman should vote anywhere. But the only 
true, wine and rational liberty, founded on the golden rule of doing as one 
would be done by, and upon the maiim sic iiiere tuo ul altenum mm laedat, 
is that which is regulated by laws made for the common good. 

"The righis of all men, the peace of society, and the good governm^it 
of the slate, require that the elector should vote at home, in his proper 
district where he is known, and among those with whom he has cast his 
lot, until yielding to ciicumatances, or to a desire of change, he has chosen 
voluntarily to abandon his former residence, and actually to gain a new 
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permanent abode at tliat place.^ It is not necessary that 
there should be an intention never to remove, or in other 
words, an intention to remain forever, bat there must be 
a present intention to make the place a permanent abode 
beyond the accomplishment of a special object. 

The doctrine upon which the contested election case of 
Farley v. Runk was decided by the House of RepreBenta- 
tives^ was directly in conflict with all the authorities. 
The question in the case was whether the votes of certain 
Princeton students were legal. The committee reported 
in favor of counting the votes, because the students had 

1. Dale T. Irwin, 78 lUinoix, (VoL LXXVIII., Freeman), page 181. 
"The question turnB npon what ii ft permaneDt ftbode," and this mnat be 
determined by facta and intention. « «- «- «- Ifow, what is a "per- 
manent abode 7" Must it be held to be an abode which the part; does not 
intend to abandun at any future time? Tliis, it teems to ua, would be a 
definition too stringent for a country wboae people and characteristics are 
ever on a change. * • • • It would be aafe to say a permanent 
abode, in the sense of the statute, means nothing more than a domicile, a 
home, which the party is at liberty to leave, as interest or wliim may 
dictate, but without any present intention to change it. * * • * • 
These students were under-graduates of Shurtleff college. • • , ■* * 
The homes of some of them are in distant states, who have nothing to 
attach them to the town in which the coll^^ is situate. Otherp, who testify 
they are entirely free from parental control, and regard Upper Alton as 
their home, having no other to which to return in case of siclcness or 
dometttic affliction, are unqeationably as much entitled to vote as any other 
resident of the town pursuing his usual avocation. It is pro hat vice, the 
home of such students — their permanent abode, in the sense of the statute, 
as clearly so as that of any other residenL As a general fact, however 
under-graduates of colleges are no more identified with residents of the 
town in which they are pursuing their studies, than the merest strangers, 
and should all the seats of learning in the United States he polled, not 
more than one student in twenty would be found to possess the proper 
qualification of a resident of the town." 

2. See 2 Contested Election Cases in Cong. 
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testified that they had left tbeir homes animo non rever- 
tendi, disregarding the authorities which hold that there 
must be coupled with the intention not to return to the 
old residence the animo Tuanendt, and that the former is 
not enough without the latter. 

— In Case v. Clarke, 5 Mason, V. S. C, 70, the ques- 
tion was whether the residence of the plaiutiEF was 
in Bhode Island or Massachusetts. Story, J, said: 
"It appears to me very clear that there is no suf- 
ficient proof that the plaintiff is a citizen of Massa- 
chusetts, To effect that purpose it should be estab- 
lished that there was a bona fide change of domicile. I 
do not say that we can inquire into the motives for the 
change or the reasons which influence a man to remove 
from one state to another. Be these motives or reasons 
what they may, there must still be a bona fide intention 
of removal, and a real change of domicile. If a person 
wishing to commence suite in the courts of the United 
States, instead of the state courts, chooses to remove into 
another state, and executes such intention bona fide, be 
may thereby change his citizenship. But bis removal 
must be a real one animo manendi, and not merely osten- 
sible." ^ 

In the AlleiUovm Election Case, ^3 Legal InteUigencer, 
SS9, the opinion rendered at Quarter Sessions, afterwards 
sustained in the Supreme Court, {Fry'a Election Case, 71 
Pa. 8., SOS, supra,) said that the mere act of residing in a 

2. Caslor v. Mitchel, 4 Waahington'a TJ. 8. C. £ep^ 191 ; Quiabj v. 
Duncan, i Harrington (Del.), p. 384. 
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place for a specific purpose and for a definite time, with 
uo permanent intention of remaining, of making it the 
seat of property and of incurring a full and unequivocal 
assumption of municipal duties, does not constitute a 
residence within the constitutional meaning of the word. 
The question was discussed very thoroughly with the re- 
sult already stated.^ 

In Chase v. Miller, U Penna. Stale Rep., 40S, it is said 
that four of the supreme judges found themselves hold- 
ing a term of court at Pittsburg, during each presiden- 
tial election, and although they were there more than 
ten days [the time prescribed for residenu in the voting 
district] before the holding of the election, it was not 

1. The court: Which one of these studpnls who have eierciaed the 
pnTiIege of voting can r,t.j or does aay in bU Cextiinony that he came lo 
the Muhleoberg Colletce with the intention or making it his pi-rmanent 
home, his domicile? • * * The mere &ct that the elector is willing to 
ewear, and does nvfear, that he conndera the district hia hoioe, is not tai- 
fiuient to entitle him to vote, if the facta and circumatances satisfy the elec- 
tion .oCGcers thai his permanent home or domicile is elsewhere. * • ■ 
Very few, if any, students whi'e reHiding at the coli^e acquire a new home 
or change of domicile, and ihey are, therefore, not entitled to vote. In the 
early history of our colleges, while the true meaning of the state constitu- 
tion was fresh in the minds of the framers of that instrument, it was never 
preteiided that the student acquired a residence at the college so aa to be- 
come a qualified elector. ■ ■ * In tiiose days, when the purity and 
freedom of elections prevmled, the parental home or the locality from 
which the student came was nniversally accepted as the district in which 
he was entitled to vote. ■ • • Students being here for the wle pnrpoee 
of being educated, and not coming aitimo maneadi, but intending- to go 
elsewhere as soon as graduation takes plac«^ do not fall within the same 
Ciitegory with unmarried men who aeelc employment from point to point as 
opportunity offers. * * * This ruling impoaea no greater hardship 
npon the student than is visited upon many others engaged in the various 
pureuilfl of life at points sway from their domiciles. 
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pretended that that place could become their residence 
so as to entitle them to vote. The fact is also cited, as 
part of our history and as showing the practice prevail- 
ing, that members of the cabinet, senators and members 
of congress, heads of departments and clerks who reside 
at Washington almost the entire year (and many of 
them with their families), and are there for an indefinite 
term of years, return at each annual election to their 
own states, and at their proper domicile exercise the 
privilege of electors. The student does not become dis- 
franchised, but like all others who are engaged in tem- 
porary pursuits away from home, he is compelled to go to 
his proper domicile to exercise the right of suflrage.^ 

Expatriaiion. 

A case in Si Barbour's N. Y. Rep., Ludlam v. Ludlam, 
draws the distinction between a change of domicile and 
expatriation. The person, the status of whose children 
was in question, was a citizen of New York. At the age 
of eighteen he went to Lima, in Peru, to seek employ- 
ment, settled and married there, expressing an intention, 
however, of returning at some indefinite time. After a 
lapse of fifteen years he returned to New York, bringing 
his children born abroad with him. The court held 
that bis residence abroad did not amount to expatria- 
tion; that he continued all the while a citizen of the 
United States. The doctrine is stated to be that to 

1. Maddox, Etc., 32 Indiana, 111. 
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expatriate is to leave one's country, renounciag allegiance 
to it, with the purpose of becoming a citizen of another 
country and making it a future home. It signifies more 
than a cliange of domicile, and it is inaccurate to sav 
that a man has expatriated himself with the design of 
changing his residence. By the common law, when a 
subject or citizen is traveling or sojourning abroad, either 
on the public business, or on lawful business of bis own, 
with the express or implied sanction of his government, 
and with the intention of returning, he continues under 
the protection of the sovereign power, and he retains the 
privileges and continues under the obligations of his 
allegiance, and bis children, though born in a foreign 
country, are not born under foreign allegiance, and are 
an exception to the rule which makes the place of birth 
the test of citizenship. The universal maxim of the com- 
mon law being partus aequitur patrem, it is held to be 
sufRcient for the application of the doctrine just stated, 
that the father is a subject or citizen, lawfully and with- 
out breach of bis allegiance beyond sea, no matter what 
may be the condition of the mother. The children of 
citizens and subjects thus sojourning or traveling beyond 
the seas have been recognized as denizens under English 
law, as the occasion arose and the question was presented 
to the courts, and this says the court, "was by develop- 
ment and application of the doctrines of the common 
law, and not by mere force of statutes." Cases might, 
perhaps, be supposed when the children would be to 
some extent under both allegiances, or at least might be 



DigizedtyGOOgle 



SOFFBAQE AKD ElECTIOXS. 



entitled or bound to electbetveeu the two. Bat when tbe 
parent retams to his native country, which he had never 
abjured nor permanently forsaken, bringing the child 
while still an infant, that country, it is held, cannot be 
called upon to relinquish his allegiance, or that of his 
children, on account of any possible conflict with the 
country of bis temporary abode. 

Inmatea of Infirmariea and Paupers. 

The question whether the inmates of an infirmary are 
subject to the rule which, within the meaning of most 
state constitutions, excludes paupers from the right of 
suffrage, in states whose constitutions contain no such 
clause, was considered in the case of Stwrgeon v. Korte, S^ 
Ohio Slate Reports, in wbicb it was decided that such 
inmate is not under a legal restraint such as to incapac- 
itate him from adopting the township in which the in- 
firmary is situated aa his place of residence, and that one 
who does adopt it, having no family elsewhere and pos- 
sessing the other qualiflcations prescribed by law, is 
entitled to vote in the township in which the infirmary 
is situated. The other qualifications required by law of 
course include the necessary time of residence in the 
township. The facts in this case were that forty of the 
fifty inmates of an infirmary in Falls township, Mus- 
kingum county, Ohio, voted for the defendant whose 
election was contested, and wbqse majority depended 
upon the legality of their votes. Each of the inmates 
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was admitted into the infirmary from another township, 
and had, at the time, a legal settlement in a township 
other than thai in which the infirmary was. Tliey had, 
prior to the election, been actually domiciled in the in- 
firmary for a sufficient length time, and had the other 
necessary qualifications, to entitle them to vote if they 
might or could, after becoming inmates of the infirmary, 
and, while such inmates, change their residence ; and 
they severally did accept the place as their permanent 
residences. Upon this state of facts the court, before 
which the case was heard, held that the inmates were 
entitled to vote. On error, it was held that, while an in- 
mate of a county infirmary is under a species of restraint 
and may not exercise that entire freedom of choice en- 
joyed by one less needy and helpless, nevertheless, in the 
absence of a constitutional inhibition such as, in some 
states, forbids paupers voting, the legal capacity of one 
so situated to change his vote at pleasure cannot be 
doubted.^ When persons become so needy and helpless 
as to make it reasonably certain that the remainder of 
their days will be spent in an infirmary, it becomes, in 
the full sense of the term, their habitation or home, and 
if the inmate so looks upon it, and is a qualified voter, 
he is, after having been sufficiently loiig a resident, en- 

1, By the court; It is provided hy the constitutionB of many of the 
■tatc« that no inmate of an alma houFie or aa Beylam Bhall acquire a resi- 
dence there while receiving support at the eipease of the public. This 
inhibition evinces an underatanding in each states that, without such 
provision, the particular ciicumstaeceii would not prevent the inmate from 
acquiring a new residence at the place where the alms house or aeylum 
was located. 
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titled to vote in the township in which the infirmary ia 
situated. The votes were held to be legal, and the judg- 
ment was sustained. 

The contention in the case just referred to was that, in 
choosing a new residence, there must be, not only an in- 
tention to make the choice, and complete, unrestricted 
power to carry out the intention, but that that power 
must be exercised absolutely free and independent of any 
other agency. In other words, it was insisted that the 
voter must,' in the matter, act as a free agent ; and that 
when the law — as is the case in Ohio with regard to in- 
mates of an infirmary — co-operates iu determining the 
habitation of a person, the place thus designated is not 
adopted of free will, and cannot be regarded as the resi- 
dence of choice within the meaning of the term. This 
view was rejected by the court. The right to vote is a 
-constitutional right limited and qualified by the terms 
of the constitution itself, and if the fact that a man is a 
pauper, supported at public expense, is not expressly 
made a disqualifying clause by the constitution, the 
mere fact that, in consequence of his needy circum- 
stances, the law fixes the place of abode, without restrain- 
ing his liberty, but leaving him free to remove if he 
please, is not such an impairment of the power of choice 
as to incapacitate him from acquiring a voting resi- 
dence.* 

1. Sturgeon v. Korte, 34 Ohio State Rep. (De Wi«), 525. 
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Congremonal Decisions. 

It 13 the purpose of this book to state the decisions of 
judicial tribunals rather than of legislative bodies. Each 
of the latter being the jiidge of the election of its own 
members, their decisions do not form binding precedents 
for each other, nor are they regarded with the deference 
which coarts pay to each other's decisions so as to form 
a rule. But the cases of contested elections in the House 
of Hepresentatives sometimes referred to as forming 
exceptions to the doctrines laid down in the preceding 
pages, really recognize them. A notable case is that of 
Cessna v. Myers, the report in which dealt with persons 
described as "migratory" — whose labor or occupation 
takes them frequently from place to place. The con- 
testant claimed that three classes of persons who voted 
for the, sitting member were non-residents — persons who" 
went into the district for the purpose of working on the 
railroad, students who went there solely to pursue their 
studies, and paupers — and that their votes were conse- 
quently illegal. The report says: "It is true that, as 
was remarked in the outset, a former residence continues 
until a new one is gained. But in determining the ques- 
tion whether a new one has been gained, the fact that 
everything which constituted the old one — dwelling 
house, personal presence, business relations, intent to re- 
main — has been abandoned is a most significant fact." 
Here, as in other parts of the report, the intent to aban- 
don the old domicile and make the new place of occupa- 
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tioD tbe residence, is rec<^nized, and the conclusion was 
that " where no other fact appears than that a person, 
otherwise qualified, came into the election district for 
tbe purpose of working on the railroad for an indefinite 
period, or until it should be completed, and voted at the 
election, it may or may not be that hia residence was in 
the district." Tbe reception of the vote by the election 
officers, and tbe failure of tbe contestant, upon whom 
was the burthen of proof, to show that the intention and 
the other facts did not exist, was held to warrant the 
counting of the votes. It is to be observed that the per- 
sons whose votes were questioned had been in the dis- 
trict a much longer time than requisite under the state 
constitution. So that the question was one of intention, 
and the decision was, in fact that, in that respect, a prima 
facte case had been made out, which was not negatived. 
It was decided by the House of Representatives in the 
case of Baldvtin v. Trowbridge, 9 Bartlett, i6, that a law 
passed by the Michigan legislature, during the war, 
allowing soldiers from that state to vote while absent, in 
the place where they happened to be at the time of the 
election, was valid, so far as members of congress were 
concerned, notwithstanding tbe constitution of Michigan 
provides that the voter shall reside ten days "in the 
township or ward " in which he votes. The mtyority of 
the committee on elections argued that the legislature of 
a state may fix the place of the election of congressional 
representatives independently of the state constitution, 



Dig-izedbyGoO^lc 



Suffrage Residbncr. 115 

and the argument was based oo the fourth section of the 
first article of the United States constitation, which says: 

"The times, places aud manner of holding elections 
for senators and representatives shall be prescribed in 
each state by the legislature tliereof ; but the congress may 
at any time, by law, make or alter such regulations, 
except as to the place of choosing senators." 

This was constraed as making the legislative act 
regulating the election of representatives, paramount to 
the state constitution when there is a conflict between 
them. Although this doctrine was strictly confined in 
its application to the election of representatives in con- 
gress, it was strongly combated, and since then several 
states have amended their constitutions so as to enable 
voters, otherwise qualified, to vote while absent from the 
state in the military service. 

SicUutory Provisions. 

The states all have statutes providing the machinery 
for the general aud local elections, and regulating, in 
detail, the manner of conducting them and determining 
the result. In most of these particulars they are sub- 
stantially alike, but in some of the states rules are pre- 
scribed for construing the term residence as used in the 
constitutions. They are in accordance with the princi- 
ples laid down in the preceding chapter. 

Thus in Ohio the statute defines residence as the place 
which one adopts as such with the present intention of 
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remaining for an indefinite time, and not for some tem- 
porary object. If he haa been absent, it must have been 
for some temporary purpose, with no intention of chang- 
ing the residence or remaining away, and with the in- 
tention of returning. The additional test is provided in 
this state that the place where the family of a married 
man resides shall be regarded as his residence.^ 

In Kansas the voter, upon being challenged for want 
of residence, is required to swear to the same facts as 
constitute a residence in Ohio; if he has. been absent, 
that while away, be regarded Kansas as his home, and 
did not vote in any other state or territory, and, as to his 
residence in the town in which he offers to vote, that he 
went there to make it his "home," and has been an 
"actual resident" therein for thirty days.^ The statutes 
of Kentucky,' Minnesota,* Nebraska* and Oregan,^ con- 
tain substantially the same provisions, 
. The language of some of the provisions, is, however, 
peculiar. Thus in the Kentucky statute, the "habita- 
tion" of a person is declared to be his voting residence, 
and it is provided that either removal to another state 
with the intention of residing there an indefinite time, or 
voting there though there be an intention to return, 
works a forfeiture of residence. The place where a raar- 

1. Kevised Statutee of Ohio, Vol. I., page 770. 

2. Oenenil Statutes of Kansas, 1868, 406. 

3. General Slalulea of Kefltucky, 1873, 379. 

4. Statutes of Minoesotn, 1878, 60. 

5. Genenl BUtutea of Nebraska, 1873, 3S0. 
«. Geoeral Statates of Oregon, 1872, 568. 
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ried man's family resides, UDless temporarily, "i8 gen- 
erally considered his residence," and if be transacts 
business in a place different from that in wbich bis 
family lives, the latter is his residence. 

In Nebraska also, the residence is defined by statute to 
be the place in which the "habitation" of a person is 
found, and there is a proviso that, in all cases, six months 
"consecutive residence in the state shall be necessary to 
establish a residence." 

In Connecticut four months residence is necessary to 
entitle the party to registration.^ 

In Georgia the voter may be compelled to swear that 
he has lived in the state six months sud " claimed it as 
his home."' 

In Delaware the rule for determining the voter's resi- 
dence is declared by the statute to be that removal to 
another state, or from one place to another within the 
state, with the intention of remaining at the place of 
removal an indefinite time, as a place of present domi- 
cile, shall forfeit residence notwithstanding " a floating 
intention to return at some future period."* 

In Maine and Massachusetts the statute, without pre- 
scribing any mode for determining state residence, pro- 
vides, as to wards in cities, that if the voter removes into 
a ward, in Maine within thirty days, and in Massachu- 

1. BeTised Statulett of ConDecticul, 1866. 

2. Code of Georgia, 1873, J 1306. . 

3. Code of Delaware, 1874, page 103. 
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setts withiD three months of an election, he shall vote at 
that election in the ward from which he removed.^ 

The Michigan statute provides that, upon the voter 
being challenged, an oath may be administered to him 
that be ia qualified according to the requirements of the 
constitution of the state, and that in cities and townships 
no person shall be registered unless an " actual resident " 
of the township or ward." 

In New Hampshire the statute says, that no person 
shall be considered as dwelling or having his home in 
any town unless he has resided in it for six monthsl 
Resideuce thus acquired shall not be lost by temporary 
absence, and a person by voting in a town in which he 
lias thus gained a residence, shall be deemed to have 
selected it as his legal residence, and be disqualified from 
voting in any other until he has gained a new residence 
in' the way prescribed,' 

In Texas the residence of a man, if not separated from 
his wife, is declared to he where she resides. If he is 
separated, he is subjeiit to the rules governing residence 
in cases of single men.* 

The Vermont statute classifies the voters according to 
the ofiicers for whom they vote, mating the voting resi- 
dence dependent upon that. Thus it provides that every 

1. Bevised Statutes of Maine, 1871, j 16. AcU aod HeaoWea of Man«- 
chaietts, 1872, pnge 201, |2. 

2. Compiled Lswa of Michigan, 1871. 

3. QenenI Laws of Nett Hampshire, 1878, page 98. 

4. Eerieed Btalulea of Teiaa, 1879, page 253. | 1690. 
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citizen qualified accordiDg to the coDstitation shall bave 
the right to vote for representatives to the general assem- 
bly and JQsticea of tbe peace in the town in which he 
shall have resided for three months and not elsewhere ; 
for state officers and presidential electors in any town 
within the state ; for representative to congress in any 
town within the congressional district in which he re- 
sides; for county officers in the county and judge of 
probate in the town in which he resides. The town in 
which the family of any person resides, if he has one, is 
deemed his place of residence. Removal from the state 
and residence in another or in any foreign country dis- 
qualifies until one year after return and until the person 
returning takes the oaths of allegiance to the state and 
the United States and the freeman's oath.' An act 
passed in 1876 provides that any student, in any college 
or seminary of learning, may adopt the town or city 
where such college or seminary is located as his place of 
residence by filing in the clerk's office of tbe town a cer- 
tificate to that effect. 

The West Virginia statute contains the provision that 
no person in the employ of an incorporated company 
shall be deemed a resident of any county or township by 
reason of being employed therein, and if any person 
who is a j'esident of any county or township enters the 
employment of an incorporated company, his residence, 
unless he shall make known his intention to change the 

1. Qenenl Sutnl«a of Vermont, Appendix 1870, pages 36-7. 
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aame, shall be considered as coDtiauing in said county 
or township, although he be employed elsewhere.^ 

The statutes od elections of the other states are, in 
their sections relating to residence, recitals of the suffrage 
articles of their several constitutions, and the provisions 
for registration are merely designed, with one or two ex- 
ceptions in which it has been claimed that the constitu- 
tional terms have been exceeded, to carry those terms 
into effect. And on the wholet it will be found, upon a 
close examination of the statutes defining residence to 
which we have referred, that the definitions have for 
their basis the previous adjudications of the courts, and 
are merely declaratory of the common law, with slight 
modifications, as thus established. 

Mitcdianwia Caset. 

It has been held that residence cannot be cbhnged by 
a person's involuntary removal. The domicile of a party 
who is taken away to another state, and there placed in 
a hospital for the insane, remains unchanged. {18 Conn., 
549.) 

A convict does not change his domicile by being sent 
to the state's prison and there confined. {IJ ODnn., iS8.) 

The home or domicile of the father is the domicile of 
the child; so also of s mother whilst fane salt; but a 
guardian cannot fix the domicile of bis ward ; nor can a 
mother during coverture with her second husband take 

2. AcU of West Virginia, 1872-3, [Mge 350, aection 25. 
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a child by her former husband from his uative state, 
where it is domiciled, and carry it iDto another state, 
thereby changing its domicile and altering the succession 
of its estate. Mears v. Sinclair ei ai., 1 W. Virginia Rep., 
185; Harkins v. Arnold, 4^ Georgia Ii^.,666; but see 
Darden v. Wyatf, IS Georgia, 4H: 11 Humphrey Tenn., 
536; 35 Alabama, 6S1. 

When the ward has come to years of discretion, the 
residence of the guardian is not the residence of the 
ward, unless the ward choose to make it his residence. 
(Roberts v. Walker, 18 Georgia, 5.) 

The place of a child's birth is its domicile, if it were 
at the time the domicile of its parents, and so continues 
until he acquires a new domicile. {Taylor v. Jetter, S3 
Georgia.) 

A minor is incapable of changing his domicile during 
minority. Nor can a stranger, without the consent of 
the minor's father, (if in life,) change it by removing his 
person. (Ibid.) 

If an invalid sell his home and remove from his 
native domicile and travel for his health, and die while 
traveling, he does not lose the domicile of his birth. 
{Slill V. Corporation of Woodville, 3 K (Miss.) 360.) 

The residence of a seaman, if married, is the place 
where his family dwells, or, if he has never been mar- 
ried, thei place where his domicile was fixed when he 
first went to sea as a mariner, his subsequent actions 
indicating no intention to make or regard any other 
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place as his residence. {Desesbata, &e., 1 Binney'g [Pa.) 
Rep., SiS ; Inhabitants of Abinglon, Etc., S3 Pick., 170, 
177; El parte Pasqualt, J Oranch C. tt, ^43; MaUer of 
Scott, 1 Daly N. Y., SS^.) 
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THE CONDUCT OF ELECTIONS. 

Official Irre^laritiea. 

It has been very generally held that a mere uniuten- 
tional irregularity iu holding an election,^ where no 
fraud is committed or made poaaible,* or right infringed, 
affecting the result,^ does not invalidate the election. 
But if it appears that the irregularity was such that the 
result was rendered by it different from what it might 
otherwise have been, or that it waa wilful, the poll will 
be set aside. The examples are quite numerous, and 
some of the cases show that the disposition of the courts 
is to go very far in giving effect to the popular vote in 
preference to invalidating it for merd informalities. 
Thus, in regard to the time of opening and closing the 
polls, it is held that the failure to do either at the precise 
time prescribed, is not a suSlcient ground, in itself, for 

1. BaruMV. Boardof 8nperviM>n,61 HUs., 305; OillalaDd t. Schuyler, 
9 Kansag, 669. 

2. Dale v. Irwin, 78 IIIidoib, 170. 

3. Whiple; v. McKune, 12 CaL, 352. 
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setting aside so election.^ But there are cases holding 
that where the polls are closed within the time prescribed 
by law, and before the expiration of that time votes are 
. oSered and rejected, the proceedings are invalid.^ Of 
course, the day fixed by law cannot be changed even by 
consent of all the voters.^ A few moments delay in 
opening the polls is not material, but a delay of hours 
may render an election void, and will certainly have 
that effect if it be shown that anyone was injuriously 
affected by it.* 

So it has been held that where a certain place has 
been designated by the proper authorities for the hold- 
ing of an election, and it is found necessary on the day 
of election to hold it at another place, this circumstance 
does not, in the absence of fraud, or improper motive, or 
complaint that the change had deprived anyone of his 
vote, invalidate the election,' But the removal must be 
from necessity and not to an unreasonable distance. 
The Supreme Court of Pennsylvania has decided that to 
remove the place of election three miles from that fixed 
by law, or from a village to a place across a considerable 

1. Cletand t. Porter, 74 III., 76. Held that merelj cloaing the polb itn 
hour bjfore the legal lime does not invalidate the election, unless it be 
shown that voteri were deprived or their right to vote. 

2. State V. Wollem, 37 Iowa, 131 ; Wood v. Fitzgerald, 3 Or^on, 588, 

3. HcCraiy on Electioaa, sec. 114. 

4. Ibid ; qnoting Chadwick v. Melvin, Brightljr'i Election Cases, 251 ; 68 
Pa. State, 333; Juker v. Common wealth, 20 Pa. State R., 4S4; Dickey v. 
Hiirburt, 5 Cal., 343 ; People v. Murraj, 16 Cal., 321 ; Knowlea v. Yate«, 
31 Cal., 82. 

5. Dale v. Irwin, 78 111., 170, Bupra. 
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stream a half mile away, without aome controlling cir- 
cumstance, must, in the absence of authority, invalidate 
an election. "A fixed place," said Chief Justice Thom- 
son, "it seems to me is as absolutely requisite, according 
to the election laws, as is the time of voting. The hold- 
ing of elections at the places fixed by taw is not directory; 
it is mandatory and cannot be omitted without error. I 
will not say that, in the case of the destruction of a 
designated building on the eve of an election, the elec- 
tion might not be held on the same or contiguous ground 
as a matter of necessity — necemtas non hahet legem. But 
then the necessity must be absolute, discarding all mere 
ideas of convenience."^ 

The case of GUleland v. Schuyler, is to the effect that 
omission or neglect to observe some merely directory 
provision of the statute does not vitiate an election. So 
irregularities in the manner of taking the registry are not 
sufficient for excluding the ballots of those whose names 
are on the registry list." In short, the broad principle 
has been laid down that courts will not regard an elec- 
tion as void unless clearly illegal; they will rather give 
effect to it if possible.* 

1. Chadmuok v, Melvio, supra. ; Miller v. English, I Zab. N. J., 317 ; 
Common wealth v. CommiBaionerB, 5 Rawle, 76; Foster t. Scar^ 15 Ohio 
State, 535. 

2. Btate v. Baker, 38 WiscoaBin, 71. la this case it was held ifaat ir- 

reKalsnti^a ii the taking of the legislr; cannot affect the right of those 
irhoae niimeB are registered to vote. Voters, therefore, whose names are on 
a registry defaelo, osed hj the inepectors of an election m official and valid, 
need not enquire whether such register was made in the manner prescribed 

3. State T. Board of Freeholders, 39 N. J. Law K«p^ 869. 
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In pursuance of this doctrine, the New York courts 
have decided that neither the failure of the election offi- 
cers to qualify before entering upon their duties, nor the 
actual incapacity of one of them to serve, in consequence 
of some disqualification notwithstanding which he acta, 
renders the election void. Thus it has been held in cer- 
tain cases that the mere failure of officers conducting an 
election to be sworn does not affect the validity of an 
election where it does not appear that such failure has 
afTected the result, and, in case of a contest, under such 
circumatances, the contestant must show that there were 
irregularities and that they affected the result. In 
Whipley v. McKune, IS Cal, 35S, the facta were that in the 
first district of Sacramento City, where 309 votes were 
polled, neither the inspector, judge nor clerk was sworn 
as the law required. There was no allegation of fraud, 
nor that anything happened affecting the result. The 
court said : "The naked question presented is whether 
the failure of the officers, conducting an election in a 
given district, to be sworn, of itself invalidates the entire 
election, without reference to its influence on the result. 
This proposition cannot for a moment be entertained. 
* * * The rule is well settled that the mere receiving 
and counting of votes, improperly given, does not inval- 
idate an election. This has been held in New York, in 
Massachusetts, Pennsylvania, and many other States. 
The universal rule is that an act, however erroneous, 
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which does no injury to a pnrty, cannot be the subject of 
legal complaint on his part."^ 

It has also been held that a failure of the officer whose 
duty it is to make proclamation of the election does not, 
in the ease of a general election, fixed by law, vitiate the 
election.' 

In two cases in Massachusetts it was held that it is no 
objection to an election that illegal votes were received, 
or legal votes rejected, unless the majority is thereby 
changed.* 

In a New York case, The People v. McManua, where it 
was shown that one of the members of the board of 
election was disqualified by reason of being a candidate 
at that election, but that he, nevertheless, acted as a 
member of tlie board, it was decided that, as two could 
conduct the election, the participation of the third did 
not invalidate the election.* 

So in a case where it appeared that no board of regis- 
tration was appointed according to law, and that the 
clerk who acted at the election was improperly ap- 

1. 31 Ca!,, 173, Spnigue t. Norwnj ; Kfller y. Chapman, 34 Cal., 635; 
Piatt V, The People, 29 Illinois, 54 ; Dishon t. Smith, 10 Iowa, 212; Au- 
gtutine V. Eggleaton, 12 Louiaiaoa Ann., 366 ; Third School Dls. v. Oibba, 
2 Cuoh. (Mass.), 39 ; Budbury y. Sleame, 21 Pick. (Mnis.). 148 ; 10 Min- 
nesota (Taylor V.Taylor), 107 ; People y. Cook, 8 N. Y. (4 Seld.), 67 ; Same, 
14 Barb. (N. Y.), 259 ; People v. McManus, 34 Barbour (N. Y.), 620 ; Car- 
penter 7. Ely, 4 Wis., 420; Hardenburg t. Bank, 2 Green, SH. J., 68. 

2. Canon v. Macpherson, 15 Ind., 327. 

3. Third School Dis., Ac, v. Oihbs, 2 Cnshing (Masa.), 39; Sudbury v. 
Steams, 21 Pick. (Mass.), 148. 

4. People 7. McUanns, 34 Barb. (N. Y.), 629. 
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pointed, the court refused to pronounce the election 
invalid.^ 

That the polls are kept open and votes received after 
the time fixed by law for closing, does not vitiate the 
election, unless it is made to appear that the vote'fe east 
after the hour changed the result.' 

The case of Diskon v. Smith, 10 Iowa, SIS, decided that 
an election will not be invalidated by the omission of 
some duty by an officer charged with giving notice 
thereof, when such election has been duly ordered and 
held. The election was to determine whether a county 
seat should be removed. The court said that " in mat- 
ters of such a public nature the observance of each par- 
ticular is not held a prerequisite to validity." 

In another case, in which the question at issue in the 
election was whether a law providing for the removal of 
a county seat, should take effect, it was held that, not- 
withstanding in certain towns the judges and clerks did 
not take the prescribed oath, or any oath, and no list of 
qualified electors was kept as required by law, and in 

1. Keller v. Cbapmnn, 34 Cal., 635. 

2. Plait, Siipervbior, Etc, t. People, Etc, 29 III., 64. The rules pte- 
Hcribed by Inw for conducting nn election are designed chiefly to afford an 
opportunity for the free and foir exercise of the elective fianchise, to pre- 
vent illegal votes, and to aecertain vith certainty the renuU. Such rules 
aredireclory merely — not jurisdictional or imperative. If an irregularity 
of which coDiplainl is made, is shown to have deprived no l^al voter of 
his right or admitted a disqualified person to vote — if it casts no uncer- 
tainty on the result, and baa not been occaaioaed by a party seeking a 
benefit from it, it mnj be overlooked in a case of this kind, when the onljr 
question is, which vote was the greatest, &c. 



DigizedtyGOOgle 



The Conduct of Elections. 



one town one of the judges of election was a caDdidate, 
the votes should be canvassed, and it was for the con- 
testant to show that the errors complained of affected 
the result or rendered it uncertain. {Taylor v. Taylor, el 
al, 10 Minn, 107) The court, remarking that there was 
no allegation of fraud, said : " If the votes of the citizens 
are freely and fairly deposited at the time and place 
designated by law, the intent and design of the election 
are accomplished. It is the will of the electors thus ex- 
pressed that gives the right to the office or determines 
the question thus submitted, and the failure of the offi- 
cers to perform a mere ministerial duty in relation to 
the election canuot invalidate it, if the electors had actual 
notice and there was no mistake or surprise." 

Most of these questions, and several others of a like 
nature, are considered at great length, and determined 
in the case of The People v. CoqU, U Barb , N. Y. This 
was an action in the nature of a quo warranto to test the 
title to the office of treasurer of the state of New York. 
The canvass was very close, giving one of the candidates 
but 228 majority on the whole vote of the state, which 
aggregated over 400,000. The election was contested 
on a great variety of grounds. Irregularities of different 
kinds, such as the failure of the inspectors to qualify 
by oath in some districts, the absence of clerks in others, 
the counting of ballots without "junior" for the candi- 
date to whom that addition property belonged, and the 
keeping the polls open after the time speci&ed in the 
statute. Some of the objections were of a somewhat 
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singular character. It was shown that in one precinct 
the oath, when taken, was administered on WaU's Pealtm 
and Hymns, and, in another, on OUendorf'a French Method, 
instead of the Bible, T|ie court, in an elaborate opinion, 
held that none of these objections were sufficient to in- 
validate the election. A distinction was drawn in this 
case between officials who act under color of office and 
whose action is acquiesced in by the people, and mere 
usurpers.^ The principle stated in the text of the deci- 

1. The People v. Cook, 14 Barbour, N. T., 259. The ayllftbus of the 
decision on (be qneatione in point is >s follows : " If inBpectora come into 
oiSce by color of title, Ibat is sufficient to constitute them officers dt facto. 
And if the; are officers dtfatio, tbeir omiaaion to lalce [he oath prescribed 
by the statute will not iavalidatc an election held by Ihem. (Greenleaf T. 
Low, 4 Denio, 168; Weeks v. Ellis, 2 Barb,, S. C, 320; People v. Covert, 
1 Hill, 674 ; People.v. Hopson, 1 Denio, 576 ; Matter of Election, &c, 19 
Wendell, 135.) Acta done by those who are officers defado are good and 
valid as regards ibe public and third persona who have an interest in [heir 
acts; and (heir title to the office cannot be enquired into collaterally. 
This doctrine has been applied to cases where the whole official duty of 
the officer, in ita nature, consists in the performance of a single act. ( 19 
Wend., 141; 12 Madd. Rep., 467; Plumer v. BriSco, 11 Ad, & Ellis, 54; 
63 Eng. Com. Law Rep., 53.) But the mere claim to be a public officer, 
and the performance of « single act, will not, it seemn, conatitute an indi> 
vidoal nn officer defaeto. {People v. White, 24 Wend., 520, 526.) There 
must be some color of an election or appointment, or such an exer- 
cise of the office, and an acquieaence on the part of the public, as woulil 
affi>rd a reasonable presumption of at least a colorable election or appoint' 
ment. (Wilcox y. Smith, 5 Wend., 234.) It is a general rule, in relation 
to public officers, that they may eslablish their official character by proving 
that they are generally reported to be, and have acted as such officers, 
without producing their commission or other evidence of their appointment. 
* * ■* Slatutes directing the mode of proceedings by public officers are 
directory, and a strict compliance with their provisiona is not easential to 
(he validity of the proceedings, unless it be so declared in the statute. 
Within this principle, where a statute directs a public officer to do a thing 
within a certain time, without any negative words restraining him front 
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sion is that the legislature, in these eDactments for the 
regulation of elections, intend to impose upon the offi- 
cers conducting the election a faithful performance of 

doing it aftervardB, the naming of the time vill be r^arded at director/ 
merely, and not as a limitation of his autboritjr. (Holland v. Osgood, 8 
Vermont 280; Corlim v. Corlies, Id., 290; Pond v. NegUB, 3 Haw., 230; 
People T. Allen, 6 Wendell, 486; £x parte Heath & Boome, 3 Hill, 43; 
People T. Holley, 12 Wend , 481 ; Mohawk & Hudson B. B. Co., 19 Wend., 
143.) Thia rale baa been very Bteadfaatly adhered to, by the courts, in 
all cases where certain acta are directed to be done, by public officeni, 
within a stated time, and in a particular manner, when tbose acta are of 
a, public character and concern the public interest^ or when the rights of 
third pereoni are concerned. Tbe rule ihould be applied to inspectors of 
elections and to omiwiona by them, to comply with thi; requirements of a 
statute, occuriug through ignorance or inadvertence. The fact that inspec- 
tors of elections, and the clerka, are sworn, not upon a Bible, but upon a 
book of diQerent description, will not invalidate the election. Nor will 
the fact that the inspectors proceeited with the election, for a short time, 
with only oue clerk, render the election void, in the absence of any evidence 
of fraud; nor that a person who was not a uieniber of Ihcboard. or a clerk, 
sat by (he table and kept a list of voters, and cnpiefl some frotn the poll 
list ; nor Chat while two of the inspectors were gone to (heir breakfast, the 
remaining inspector appointed another person as inspector and adminis- 
tered to him the official oath ', the two proceeding to act as inspeclorf, 
during the absence of the others ; * * • nor that the polls were held 
open some ten or fifteen minutes after sundown, and that a few votes were 
received after that time. ■ * * The fact that a l)oard of canvassers 
proceed for u time, in receiving votes, without clerks, one of the inspectors 
acting as such in consequence of their inability Co procure suitable derks. 
will not invalidate the election. Nor will the fact that, during a part of 
the time, there were four inspectors acting at the polls, and that the relurnH 
were signed by four, although an irregularity, afiect the election. ( 7 
Wendell, 264 ; 1 John, 500 ) * * * The fact that volera, challenged 
at aq election, are, by mistake, sworn upon a book o(ber than Che Bible, 
both (hey and the inspectors supposing it to be a Bible, will not render 
the election invalid, (Whart. Am. Crim. Law, 135; 16 Pick., 15S; Ros- 
coe's Crim. Ev. Ed., 1846 ; 6 Carrington & Payne, 571 ; Cowen & Hill's 
notes, 705, page 404.) The most that can be claimed in such case is that 
the illegal vote should be r^ected. (3 Hill, 42 ; 7 Cowen, 163, 5 Denio, 
409. When the poll lis(a disagree with each other, and the inspectors 
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duty, as well to secure the public interests as the righU of 
electors; that they cannot be presumed to intend that 
an omission to comply with all the particulars, through 
the ignorance or inadvertence of the ofBcifils, should 
have the effect of depriving a whole district of its 
suffrage ; that this would be punishing the innocent for 
the sins of the guilty ;* and " that to hold that the omis- 
■sions of these officers, through negligence, mistake or 
other inadvertence, to comply with all these directions of 
the statute, should have the effect to disfranchise the 
electors, would be unjust in the extreme, and indeed sub- 
versive of the fundamental principles of our govern- 
ment."^ 

It appears from these authorities that not only must 
the objection to an election be material and go to the 
actual merit of the case, but that in contested cases, 
where it is sought to set the election aside, the onus of 
proving the circumstance relied upon to that end is upon 
the contestant.' 

The rule laid down in People v. Cook was affirmed in 
People V. Pease, SO Barbour, 688, again in a later case,* 

draw oat enough votes to reduce the ballot to the lowest poll liM, thia, 
although an irregalaritj', will not inralidale the elec^on. The omiaaioiia 
of ofGcera conducting elections, through negligence, mblake, or inadver- 
tence, to comply with all the directions of the Btatule. ought not to be 
allowed to dUfranchiae the electors. 

1. Id., page 293. 

2. Id., page 3U. 

3. Keller v. Chapman, 34 Cal., 635. "The contestant is not pennilted 
to take judgment b; default He must, therefore, prove the allegation of 
his statement." Taylor v. Taylor et al., 10 Minnesota, 107, supra. 

4. 27 New York Beporln, 45. 
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and finally by the New York Court of Appeals,' which 
also held that the receipt of the ballots of voters whose 
names were oa the registry was right, although the 
board by which the names were registered was not regu- 
larly organized. It has also been decided in Kew York 
that the fact that illegal votes are polled does not vitiate 
the election unless such votes change the result,' 

There are cases, however, in which certain irregulari-' 
ties shown to have occurred in the conduct of the elec- 
tion, were held to invalidate it. Thus in one of the.wards 
of Philadelphia a disorder having arisen at a ward elec- 
tion, the constable of the ward and the persons, alleging 
themselves to have been elected judges, adjourned the 
election from the usual place designated to a neighbor- 
ing place, where the voting was continued, and one set 
of candidates received the highest number of votes, and 
were returned by the constable as elected. The electors 
who remained at the usual place of election, appointed 
judges and held an election, without calling upon those 
designated by the ac£ of assembly as the persons to hold 
the election in the absence of the regular judges; and 
the candidates here elected were so returned to the com- 
missioners. It was held by the Supreme Court that 
both elections were illegal and void.* In another case 
in which the election was to fill a supposed vacancy, 
it was held that the court empowered by law to try 

1. 62 N. Y. Coort of Appeals, page 193. 

2. People T. Thaeher, 65 N. Y., 525. 

3. CommoDwealtli ex. rel. Leslie v. CommUsionera, 6 Bawie (Pa.), 45. 
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the questioD and adjudge the vacancy, not having done 
so before the election was held, the election was irregular 
and void. This decision went to the right of holding 
the election, rather than to auy irregularity in conduct- 
ing it.» 

Under what circumstances a failure to comply with the 
directions of the law in the conduct of an election, will 
justify the rejection of the poll, the contested election 
cases in 1867, in Philadelphia, serve to illustrate. The 
gist of the decisions in those cases is, that, while unin- 
' tentional omissions or a failure through inadvertence to 
observe all the directions.of a statute, will not defeat an 
election, any such omission or failure i^ilfully done, or 
done in violation of any right or in a way which makes 
fraud possible, will be cause for setting aside the elec- 
tion.2 

The authorities are numerous, and' in accord, upon the 

1. CemmoD wealth e^. rel. Kosa v. Baxter, 35 Fenna. State KeporiB (II 
CaBCy), 26a. By the Court : " Even if every voter in the township had 
voted for another, il would have hod no effect: Majorities go for nothing 
at an irregular eleetion ; we cannot regard them even aa m^oritiea. for it 
U the right of orderly citiiena to stay away from snch electiona.'t 

2. Contested Election Caeee of 1S67, 1 Breweter'B Pa. Reports, 162. The 
nyllabuH of the vtae on the points id question readg : "An election which 
h not conducted according to law, either sa to substance or form, ia an 
nndue election. More clearly an election is nndue in the management of 
which the positive and material requirements of the law are wilfully and 
knowingly disregarded and disobeyed. Honest m intake, or mere irregn- 
larities will not nuf&ce to set anide an electioo, bat this principle does not 
give a general liceniw to election officers to set the law st defiance." 8e- 
atw the text of the decl»ion (page 174) holding Chat the conlinuous omise 
sion of what the law enjoins, and commission of what it forbids, is strong 
proof of a fraudulent purpose. 
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point that, if the irreRularity is such that the errors can- 
not be accurately corrected, or such as to cast the result 
into doubt and confusion, the poll must be vacated.^ 

In the earlier decisions of contested elections in con- 
gress the House of Representatives adopted the doctrine 
that disqualification of election officers, their failure to 
take the oath required by the statute, holding the elec- 
tion with less than the prescribed number, and similar 
irregularities vitiated the election. In a series of cases 
,thi8 rule was followed.* Snbsequently, however, in view 
of the numerous and concurrent adjudications by the* 
courts, the House of Represenj^tives abandoned its posi- 
tion, and recognized and accepted the doctrine that, in 
the absence of fraud, the acts of officers de facto of an 
election are valid as to third parties and the public.^ 

la the contest of Bame$ v. Adavu, the report of the 
committee, saying that " the judicial decisions are all to 
the effect that the acts of officers de Jacto, eo far as they 
affect third parties or the public, in the absence of fraud, 
are as valid as those of an officer dejure," concluded that 
the question is a settled one in the courts of the country 
and ought to be adhered to, " not only because of the 
very great authority by which it is supported, but for the 

1. Littlefletd v. Green, Brightley, 493 ; Mano v. Casadj, 1 BreveCer 
(Pa,), 60; Weaver v. Green, Ibid, 140; B,ittery v. Megany, Ibid, 162; 
Gibbona v. Shepherd, 2 BrewMer, 1 ; Haj^r v. Greeobank, 1 Ibid., 189 ; 
Piatt V. People, 29 III., 72. 

2 Jackson v. Wayne, CI. & H., 47 ; McFarland v. Calpepper, Id., 221 ; 
Esslon T. Scott, Id., 272; Howard v. Cooper, 1 Bartlett, 375; DeiaDO t. 
Morgan, 2 Bartlett, 168. 

3. McCniry on Electione, page 66, j 76, quoting several caaeB. 
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further reason, as stated in the outset, that we believe 
the rule to be most wise and salutary." The leport was 
uuanimously adopted by the House of Eepresentativea.^ 
In determiniug, however, the effect of the non-observ- 
ance by the election ofBcers of the provisions of the statute, 
it is important that regard is always had to the distinction 
between such provisions as are merely directory, aud 
those that are mandatory. To determine this the lan- 
guage of theact must beconsulted. When it is expressly 
declared that certain acts are essential to the validity of 
the election, and that, if omitted, the proceeding shall be 
void, there is no alternative from setting the election 
aside.' But if the directions have reference to mere 
detail, the omission of some of which cannot affect the 
result, they are directory aud a different rule pre- 
vails.^ Where a depository for the ballots different from 
that described by the law has been used, as in the case 
of Arnold v. Lea, CI. & S., 601, where it appeared that a 
gourd was used instead of a ballot box, but was carefully 
stopped up and kept; where, as in the same case, a 
ballot box, after the closing of the polls, was put by the 
sheriff in a trunk in a store, but there was no proof that 

1. 2 Bartlett, 760 ; Cong. Globe, July, 1870, pages 5178-5193. 

2. McCrary on Electioiw, J J 28, page 93. 

3. Bee People v. Schennerhom, 19 Barboor, N. Y., 540; People v. 
Bates, 11 Mich., 362. In this Islter case a state aod city election were beld 
at the same time, and separate boxes provided for the state Rod cit; ballots. 
On counting the baJlots, it was found that some were put by the iniipectors 
in the wrong box. The court held tbat in such a case an elector cannot be 
deprived of hia vote, either by the mistake or Iraad of an inspector, if the 
intention of the voter can be ascertained with reanonable certainty. 
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it had been tampered with ; where, as in the case of the 
People V. Bates, ballots are pat in the wrong box — in all 
these ca^s, it was held that, there having been no design 
or fraud, such mistakes or accidents will be corrected so 
as to give effect to the will of the majority. To that end 
rules not made imperative by .the statute should be 
construed and enforced, 

(bwiiing Votes. 

The mode of canvassing votes depends upon the stat- 
ute of the state, and the decisions in contested cases 
arising from the disputed action of boards of canvassers 
have been mainly constructive of the statutes. There 
are, however, certain general rules governing the pro- 
cedure in election contests and the disposition of imper- 
fect and disputed ballots, which, in the absence of posi- 
tive statutory regulation, prevail. 

The statement of a voter who claims to have cast a 
ballot which expresses no meaning of itself cannot be 
received to give it a meaning, nor can evidence be re- 
ceived aliunde to contradict the ballot, but if it be merely 
ambiguous, any evidence of surrounding circumstances, 
which may tend to explain the ambiguity and get at the 
voter's intent, is admissible.^ 

In Cooky on Constitutional lAmiiations, page 611, the 
rule on the admissibility of extrinsic evidence is said to 

I. Report in cane of McKenzie v. Braxlon, 42d CongreeH; Chapman t. 
Ferguson, 1 Bartlett, 267. . 
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be that " evidence of such facts as may be called the 
circumstances surrounding the election, such aa who 
were the candidates brought forward by the nominatiDg 
conventions; whether other persons of the same name 
resided in the district from which the officer was to he 
chosen, and, if so, whether they were eligible or had been 
named for the office; if the ballot was printed imper- 
fectly, bow it came to be so printed, and the likei-is ad- 
missible for the purpose of showing that an imperfect 
ballot was meant for a particular candidate, uuless the 
name is so different that to thus apply it would be to 
contradict the ballot itself; or unless the ballot is so d^ 
fective that it fails to show any intention whatever, in 
which case it is not admissible." 

It was decided in Michigan, in an early case, that a 
ballot for "J. A. Dyer " could not be counted for James 
A. Dyer, and uo evidence was admissible that it was ia< 
tended for him, but where the abbreviation is one of 
common use, as "Jas." for James, the ballot might be 
counted for the candidate with that neme,^ and that 
where votes contain a name idem mnans with that of a 
candidate, but differently spelled from his, they are to be 
counted as thrown for that candidate.' Of late years a 
disposition has been manifested by the Michigan courts 
to relax, if not change, its earlier decisions, and in the 
case of People v. Cicotte, 16 Mich., S83, the court expressed 

1. People V. Biggins, 3 Micliigui, 233 ; cootra, 8 Cow. N. Y., 102. 

2. People V. Magworm, 6 Mich-. 146. 
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the opinion that the rule, too long adhered to to be 
changed by the court, should be changed by legislation. 

The opposite doctrine in regard to the abbreviation of 
the christian name of a candidate and the inquiry into 
the voter's intention is held in New York^ and in Wis- 
consin.^ 

Where there is a printed and a written name on the 
ballot, the written name should be counted, in the ab- 
sence of evidence of a contrary intent.^ The reason of 
this is obvious. The ticket or ballot being printed in 
the first place by some other person than the voter, the 
fact that he himself writes a name other than that 
printed shows that he is not satisfied with the ticket as 
printed, and that his desire and Intention Hre to vote for 
the person whose name is substituted by his own act. 
The intention to be inferred from the act is unmistaka- 
ble, and it is the intention of the voter, when it can be 
fairly ascertained, that is to prevail. 

This rule as to giving effect to the voter's intention is 
further illustrated by the decisions holding that where 
the middle initial of a candidate, or such addition as 
"senior" or "junior" is omitted, the votes shall be 
counted for the candidate described by the name on the 

1. People V. Seaman, 5 Den. (N. Y.), 409 ; PeopIev.Fergiisoii.S Cowen 
(N. Y.), 102. In thew caatB it u held that a ballot cast for a candidaU 
for office, in which onlj the ini^al letters of his two chruitian nnmet are 
inserted, with the whole of hui sumajne, is a legal ballot for the person 
designated therebj, provided it be found bj verdict that the elector so io- 
lended. 

2. Carpenter v. Ely, 4 Wisconsin R., 420. 

3. People V. Saiton, 22 N. Y, 309. 
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ticket who was known to be running. The doctrine has, 
as has been seen, been narrowed in some states,^ but the 
general tendency is, when, in contested cases, the ballots 
are resorted to, to apply them in the way which, by a 
fair construction of their meaning, as read in the light 
of surrounding circumstances, will give them the effect 
the voter designed they should have.' 

1. Ante, 3 Hicbigan, 233. 

2. The People v. Cook, 14 Barb., pi^ 299, et neq: The court on Ihe 
question whether ballots hsTing Benjamin Welch on them should be 
counted as intended for Benjamin Welch, Jr., said r The addition of 
junior to a name is mere matter of description and forma no part of the 
name. It ia generally to distinguish between a father and son who reside at 
the BBDie place. (Fleet v. YoanK, 1 1 Wend., 524 ; Blake t. Tucker, 12 
Vermont Eep., 45; Kincaid v. Howe, 10 Masa, Rep., 203; Leprot v. 
Brown, 1 Silk., 7 ; Cobb v. Lucas, 15 Pick., 9 ; Padgett v. Lawrence, 10 
Paige, 177.) The chancellor said in Padgett v. Lawrence, "the word 
junior forma no part of the name, but ia merely descriptive of the person, 
and ia usually adopted to designate the son, when the father bears the same 
christian name, as well as family name. When the word junior ia left out, 
it is only presumptive evidence, that the oldest person of the name, and 
who will answer the other matters of description in the deed, was the 
grantee intended; and the presumption may tie rehatted by showing that 
the grantor intended to convey to the eon." • * « The court say in the ' 
case of Fleet v. Young, 11 Wend., 624, that "the addition of senior to a 
name is mere matter of description and forms no part of the name." They 
Bay further, "(he omission thereof furniahea no ground of variance where 
there is any addition or description, by which the real pnrty intended can 
he ascertained. * * • it appears that Benjamin Welch, Jr., was the 
democratic nominee for state treasurer, both in the years 1849 and 18.51 
nominated at the Syracuse convention in each of those years, and supported 
at the polls by his political partizana for that office ; that there was no 
other candidate nominated or supported by the democratic party for that 
office in 1849 or 1851," Aftcrstaiing other tacts, the court continues: ."It 
does not appear that the electors in Ihia diatrict ever heard of or knew. 
any other Benjamin Welch than the nominee of the Syracuse convention, 
and those who distributed Ihe tickets and were active in procuring them to 
be TOted, all swear that tbey never heard of any other Benjamin Welch. 
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Ill the case of the State v. The Judge, &c,, IS Ala., 805, 
the fact was that the word " Pence " was written on a 
ticket cast at an election for sheriff at which Spence was 
a candidate. On coanting out the votes, the managers 
called in the voter, who declared that he did not intend 
to vote in the eheriff's election, and therefore wrote the 
word " Pence " on his ticket. Held that it was properly 
rejected by the managers. 

The case of The People ex ret. Aikin, 17 III., 167, is one 
of numerous examples showing how far the courts go in 
giving effect to the intention of the voter. It was there 
held that when an election is held for a certain ofBcer, a 
mistaken designation in the title of that oEGcer on tlie 
ballot, will not prevent the counting of the ballot for the 

* * * And it appears that he haH as often been called Benjamin 
Welch aa Benjnmia Welch, Jr., and some of the wimesBeB aay more bo." 
Referring lo evidence that the father won an obscure farmer, 70 years of 
age, and had never been a candidate for state treasurer or any other 
office, tlie court aay%: "I think, upon this evidence, the Judge at the 
circuit waa right in refufing to send this case (o the jury upon this ques- 
tion. The conrt maj, when the case is clear tor either party upon the 
evidence, dispose of the case." Upon the question whether ballots printed 
Benjamin C. Welch, Jr., should be given to Benjamin Welch, Jr., the 
court says: "It has been repeatedly held in this court that the middle 
letter between the cbristisD and surname does not prgudice, even in judi- 
cial proceedings aod in conveyance of estates. It is no part of the name, 
for the law knows only of one christian name. (Franklin v. Talmadge, 
5 Johns, 84; Kossevelt v. Gardinier, 2 Cowen, 463; Milk v. Christie and 
Todd, 1 Hill, 102; BrattOD v. Seymour, 4 Watte Rep,, 32B.) • • * • 
The letter C being do part of the name, it seems to me that these TOlea 

* * *- eboald be allowed to the candidate Benjamin Welch, Jr. The 
whole evidence in this case, in regard to theae votes, all concurs lo identify 
him as the man for whom they were intended, and nothing conld be more 
unjust and subversive of Ihe fundamental principles of our governnienl, 
thao to deprive this candidat« of his election upon such evidence as this." 
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persun named and running for the office, the name used 
designating the office within the meaning of the law, and 
it being clear that the voter's intention was to vote for 
the person named for the office for which the election is 
held.i 

In one of the counties composing the sixth judicial 
district of Nebraska, in which a judge and a district 
attorney were to be elected, ballots were cast with the 
names of the district and the namea of the candidates 
running for the offices printed on them, but without 

1. Penple ex rel. Akin et al. t. Matteson et al., 17 111., 167. Tbe elec- 
tion was held under a statute providing for the election of "police mE^cift- 
Iratea." Some of the ballots rend for "police jualice," and it vas con- 
tended they could not be counted. The court held that they could, sajfing: 
" This court, in the case of Welch on hobeaa corpns, decided that that law 
was passed under that provision of the consdtudoD which aalborized the 
legislature to provide for the election of justicea of the peace, so that, al- 
Ihongh Che law deaignaieg them under the general name of ma.g intra t«B, 
yet the strict' con -titu lion al name of the officer is ' jiisiiee of the peace.' 
No rational mind can donbt, upon this simple question of fact, as to the 
purposes for wliij^ these votes were cast. That is so palpable that we 
shall not attempt its dincuasion. And yet the law is net] settled that the 
court must be governed by the facts thus found, although there may have 
been some technical omission or informality in the wording of the vote 
which is cast. The question is; Does the informality leave the intention 
of the voter doubtful T In this case we think there is no doubt. The 
votes cast for the relators designated the office with as much technical pre- 
cision, as fixed by the constitution, as do those given for those who aresud 
to have been commissioned, and even mors bo, although the latter follow 
the statute more closely. In construing this statute in the case above re- 
ferred to, we sought to get at the intention of the legislature when the 
words polia magislTates were used ; and, on that question of fact, we have 
no doubt but that justices of the peace were intended, and so held that 
the legislature had a right to pass the law Under that clause of the consti- 
tution. The same rale appliea when we ascertain the intention of the 
voter. When we are satisfied on that point, we are bound to give effect to 
fuch intention." 
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any designation of the office itself. It was claimed hy 
the persons whose names were on the tickets, that a9 
they were candidates for tlie offices, and as the, ballots 
were designated for the district, and there were no other 
candidates for the offices, the ballots sufficiently indicated 
an intention of the electors to vote for them. The 
evidence showed that there were no other candidates for 
the same offices of the same name, and that it was 
generally understood in the district that they were 
candidates for the offices. Nevertheless, the court held 
that the ballots could not be counted for them, the 
offices not being designated.^ 

What are Lawfvl Ballots. 

The election laws of some of the states describe the 
paper upon which the ballots to be used at an election 
shall be printed. In a case in Illinois, in which one of' 
the questions was whether the statutory requirement that 
ballots should be printed upon white paper, was violated 
if the paper was tinged with blue and ruled in blue lines, 
not placed there to distinguish the ballots, the court 

1. StBte,ez rel. Valentine v.Griffe;,fi(Brown)NebraBkaRep.,161. The 
court B&ya: "Upon inspection it in verj evident that no office whatever U 
desigDaled on the face of these ballotx, and the propositioD will hardly be 
questioned, that some designation of office stated on the ballot, is one of the 
essential properties to constitute a Itgal ballot." 

Noie-^The ballot was as followa : 

" District ticket of the eiith judicial district 

T. L. Grifley, of DakoU county. 

George B. Fletcher, of Had iion county." 
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held that it waa not, and that such ballots were legal. 
{The People ex rel. Brewster, etc., 16 lUinoia Rep., p£.) The 
proof was that the candidate for wliom they were cast did 
not select nor direct the kind of paper upon which they 
were to be printed, and that it was not adopted with any 
purpose to distiDguish one ballot from another. The 
court quoted th^ statute " that no ballotsliall be received 
or counted, unless the same is printed on white paper, 
without any marks or figures thereon, intended to dis- 
tinguish one ballot from another," and said : " The best 
and most correct idea I can convey, without attaching a 
specimen paper ballot, is that Brewster's friends adopted 
white' paper, and Kilduff's supporters adopted whiter 
paper. *• * * We are of the opinion that the ballots 
were upon white paper within the meaning of the statute, 
end should have been couuted ; and that the ruled lines 
were not marks placed upon the ballot for the purpose of 
distinguishing them, but this paper was accideutly used, 
and the ballots were received without objection; and 
their rejection afterwards upon that ground would be a 
fraud upon the voters."' The result of this decision is that 
the term "white paper," includes paper with a bluish 
tinge, and that so far as the lines are concerned, the 
statute requires that they shall not be intentionally 
used. 

A different rule has been followed, however, in states 
where, the statutes declaring that paper having distin- 
guishing marks upon it shall not be used for ballots, and 
that, if it is, the ballots shall be rejected, has been held 
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to be mandatory. In Indiana, where the statute pro- 
' vides that the ballots shall "be printed on plain white 
paper, without any distinguishing marks or other embel- 
lishments thereon, except the names of the candidates," 
and requires the inspectors of election to refuse ballots of 
any other description, it has been held that a ballot 
headed with the party designation printed on the same 
side as the names of the candidates is lawful, these not 
being distinguishing marks or embellishments within the 
meaning of the statute, the object of which is to secure 
secrecy.' 

The Pennsylvania Supreme Court has held that bal- 
lots having devices printed upon them are illegal. It 
appeared in one of the cases in which this was decided 
that a ticket known as " the German ticket " had an en- 
graving of an eagle upon it, and that a man who offered 
any other was identified as an anti-German and became 
the subject of animosity. This was held to defeat the 
object of the statute, by destroying the secrecy of the 
ballot and exposing the voter to the influences from 
which that secrecy is designed to protect him,^ 

The Supreme Court of California decided a similar 
question on the ground, not only that secrecy is the ob- 
ject of the ballot system and that the instrument by 
which it is carried out should not defeat its own purpose, 

1. Druiine v. Stale, 29 Indisna, 306 ; Napier v. Haybew, 35 Indiana, 
275. 

2. Commonwealth v. Wekper, 3 S. & R., 29 ; Lazerne Coantj' Election, 
3 Penna. L. J., 155 ; Clinton County Election, lb., ISO. 

10 
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but that it is within the power of the voter to comply 
with the requirements of the statute by using the kind ~ 
of ballot it describes, and that if be wilfully fails to com- 
ply, the ballot should be rejected.^ 

^Pairing Off of Voten. 

A curious question came up in an Illinois case. The 
voters in a certain district, being about equally divided 
in opinion on the question to be determined by popular 
vote at an election, entered into an agreement to refrain 
from voting and leave the question to be decided by the 
voters of the remaining districts. Id violation of this 
agreement ten persons voted, and it was claimed that 
their votes were in fraud of the others and should not be 
counted, but the court ruled otherwise.^ 

1. Eerr t. Rhoades, October, Term Supreme Court of California, 1873. 

2. Piatt, Supervi-or, etc, v. People ez rel. Aid. C. B. B. Co., 29 Dlinoifl 
Bep., 54. By the court : " Now as to the mattem growing out of the de- 
murrer lo the third branch of the defeDdaDts* return, it is sufficient to Bar 
that the agreement therein set out between oertaJn voters of the township 
to " pair off" and be absent from the polls, waa of no validitj, nor were 
the judges of election required to regard it. The volera, notwithstanding 
the agreement, had the right to vole, and their votes, when offered, could 
not be l<^ally rejected. But if the agreement was an illegal one. the rela- 
tors are not shown to have been a part; to it, or und^r an; obligation to 
regard it, and therefore could not be assailed. Even if the; had procured 
a portion of those who were a party to the agreement to come to the poll^ 
and vote, for the subscription, they had a clear right to do so, the agree- 
ment having no binding legal obligation." 
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Eleclion by a Majority Vole. 

The question arose in Nebraska wliether a. clause re- 
quiring a majority of the legal voters of the county or 
town to determine, was to be construed so as to mean a 
majority of all the legal voters in the place wliere the 
election is held having the right to vote, or a majority of 
all the legal voters who do actually vote. At an elec- 
tion for officers the question whether there should be a 
township organization was also submitted. The number 
of votes cast wag not equal to the whole number of voters, 
nor did all who voted for officers vote on the special 
question submitted. Of those who did vote on the ques- 
tion a majority were in favor of the proposition, but they 
vrere less than a majority of the entire vote cast. It was 
held that, where the constitution refers a question to the 
popular vote, to be determined by "a majority of the 
legal voters of the county voting at a general election," 
the requirement calls for a majority of those who vote 
on any ticket, nomination, or question at that election ; 
not merely a majority of those who vote on the particu- 
lar question presented.' The same rule has been adopted 

1. The 8tat« ex reL Jones v. Lancaater County, 6 Nebraska Bep. 
(Brown), 481. By the Court: " By Btipulation of the parties it is admit- 
ted that 2451 legal voters of the county voted at the general election ; that 
952 votes were cast in favor of the township orgaoization, and 601 volex 
were cast against such organizatioo. It therefore required 1,226 votes to 
constitute a m^ority of all the voters who voted at such election. The 
decision of the * * • qaeation depends on the constraction which 
must be given to section five, etc., which declares that 'the l^ielature 



DigizedtyGOOgle 



14S SUFFKAQE AND ELECTIOKS. 

in Minnesota, where it was sought to invalidate an 
election held for the removal of a county, because, 
although a majority of those who voted were for the 
removal, they did not constitute a majority of all the 
registered voters in the county. It was held that this 
was unnecessary, A majority of those voting was suffi- 
cieut.^ 

And this may he stated to be the generally accepted 
doctrine in the absence of an express provision to the 
contrary. AngeU & Ames on Corp., § 499-600 ; Talbot v. 
Dent, 9 B. Monroe, SS6; People v. Warjield, SO lUtnois, 
163; PeopU V. Oanur, 4? JU., HB ; People v. Wiant,48 
IIL, eeS; Bridgeport v. Railroad, 15 Conn.,p5; State v. 
The Mayor, S7 Mo., S?S;. and St. Joseph Twp. v. Rogers, 16 
Wallace, 644-, are among the authorities sustaining the 
, doctrine that the requirement of a statute, providing for 
the election of officers or the decision of a question by 
popular vote, that a "majority of the voters" shall be 
necessary, ia satisfied if a majority of all who take part in 
the election vote for any one candidate or for the propo- 

sball provide b; general law for tovraahip organiiatiDD, under vrbich anj 
county ma/ organUe whenever a majorit/ of the leical roten of sach 
coonty, voting at any general election, shall lo determine.' ■ • - The 
ianf(iiBge admits of but one meaning, and that is imperative in its opera- 
tion, and therefore it aeema to me quite clear that to adopt the lownahip 
organization there must be an affirmative vote of a majority of all the 
legal voters voting at the general election ; * * ,* and therefore, an the 
affirmative vole on the quesUon submitted was le«e than a m^ority of all 
the legal voters, voting at the general election, the proposition to adopt 
township organization was defeated," 

1. Taylor v. Taylor, 10 Minn., 107 ; Bajard v. KUnge, 16 Minn., 249 j 
Everett v. Smiih, 22 Minn., 63. 
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sitioD. It ia not necessary that a loajority of all legal 
voters in the district to which the election refers shall 
vote affirmatively, if the election be fairly hold and all 
are afforded the option of voting. Where there is no con- 
stitQtional or statutory provision requiring a majority to 
elect, a plurality is sufficient.^ 

ElecHona by a Minority. 

The case of Commontoealth v. Read, S Aahmead (Pa.), 
S61, decided that, if a quorum of a body authorized to 
elect an officer, be present, a minority of the vote, and 
even a single vote, east in a legal manner, will prevail 
over the majority illegally cast, and if the jnajority de- 
cline to vote, the minority who do vote will elect. The 
question arose under a law of Pennsylvania authorizing 
the city and county board to elect a city treasurer by 
ballot. The board met, a quorum was present, and a 
majority adopted a motion to vote viva voce. The mino- 
rity voted in this way under protest, with the exception 
of one member, who tendered a ballot and then retired. 
The court held that all the votes cast viva voce were ille- 
gal and could avail neither of the candidates for whom 
they wore cast, and that if the jury were satisfied that 
the single legal ballot was received, the person for whom 
it was cast was entitled to the office. The number of 
legal votes cast is not conclusive upon the question of a 

1. Cooley'a Const. Lim^ 619, 020; Auguatin v. Eegleatoa, 12 Ln. An. 
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quorum ; that may be shown by other proof. The court 
referred to the rule io the case of Bex v. Foxcroft, S Barr, 
1017, decided iu 1760, as applicable. There the elective 
body conaisted of twenty-five, and oat of this number 
twenty-one assembled ; nine of these persona voted for 
Thomas Seagrave as town clerk ; bat twelve of them did 
not vote at all, and eleven protested against any election 
at that time. The question arising whether Seagrave 
was or was not elected, it was held by the Court of King's 
Bench that he was duly chosen ; that the protesting elec- 
tors had no way to stop the election, when once entered 
on, but by voting for some other person than Seagrave, 
or at least against him, and that whenever electors are 
present, and do not vote at all, they virtually acquiesce 
in the election made by those who do. 

Again, it has been held that if the corporate assembly 
be duly convened, and the majority vote for an unquali- 
fied person, after notice that he is not qualified, their 
votes are thrown away, and the person having the next 
majority, and not disqualified, is duly elected. {1 Wilt- 
cock on Corporaiiona, § Si7 : (bridge v. Evelyn, 6 Bam. & 
Aid., 81.) " If the majority of those present either refuse 
to vote, or vote in a manner different from that pre- 
scribed by law, (as by voting viva voce when the law re- 
quires them to vote by ballot,) we are of the opinion that 
a minority, composed even of a single, member, is suffi- 
cient to make an election, and that consequently the 
presence of a quorum, when such an election is said to 
have taken place, is not required to be proved by the 
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legal vote actually given, but may be established by 
other proof, etc. * * * In all our public elections, 
those who neglect or refuse to vote according to law, are 
bound by the votes of those who do vote, no matter how 
small a minority those who vote are of the whole con- 
stituency." But in this connection see Regina v. Quar- 
diana of St. Maiim's, 5 Eng. L. & Eq., 361. 

When Want of Notice Invalidates. 

In the case of SoUon v. Good, 1£ Vroom, N. J. Rep., the 
relator asked leave to file an information in the nature 
of a quo warranto, to test the right of Qood to hold an 
office to which the relator claimed to have been elected. 
The office contended for was that of city judge, who, 
under the city charter, was to be chosen every third year 
by the votes of the peoplfl, at the same time aa the 
municipal officers were chosen. It appeared from the 
statement of the case, that as a question of law, there was 
some doubt as to whether a vacancy existed in the office 
at the time the relator claimed to have been elected, but 
that, as a matter of fact, the notice of electioD published, 
as required by the charter, did not name the office of 
city judge as among those to be voted tor. The people, 
therefore, had no official information of the fact, and but 
twenty-nine, out of a poll of over eight hundred votes, 
were cast for city judge. The election officers refused to 
return these votes. It was held that this refusal was 
proper, and that votes cast by a few persons for an office, 
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when the people have no official notification, and there- 
fore, no presumable knowledge that an office is to be 
filled, can confer no title to the office. 

The 8ame result, under similar circumstances, was 
reached in Ftwfor v. Scarf, IS Ohio 8., 6SS.. A vacancy 
was to be filled, notice of the election was not given, and 
a few votes only were cast for a single candidate. The 
court held tha election void, and said: "We do not 
intend to hold, nor are we of opinion, that the notice by 
proclamation, as prescribed by law is per se, and in all 
supposable cases, necessary to the validity of an election ; 
if such were the law it would always be in the power of 
a ministerial officer by his malfeasance to prevent a legal 
election. We have no doubt, that where an election is 
held in other respects, as prescribed by law and notice in 
fad is brought home to the great body of the electors, 
though derived through means other than the proclama- 
tion which the law prescribes, such election would be 
valid. But where, as in this case, there was no notice 
either bv proclamation or in fact, and it is obvious that 
the great body of electors were misled for want of the 
official proclamation, its absence becomes such an ir- 
regularity as prevents an actual choice by the electors, 
prevents an actual election in the primary sense of the 
word, and renders invalid any semblance of an election 
which may have been attempted by a few, and which 
must operate, if it operate at all, as a surprise and fraud 
upon the rights of the many." 

The case of People v. Cowles, IS N. Y., S39, which 
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decided an election to fill a vacancy, held without notice, 
valid, was so decided on the ground that the election 
was held pursuant to a requirement of the constitution 
of the state of which the public should take notice. On 
this question of filling vacancies there is some conflict 
between the courts, but the distinction appears to be 
made between regular elections provided for by law, and 
elections of which the electors may be presumed to have 
notice, and special elections, notification of which is 
essential to a public knowledge and anderstanding that 
that they are to takeplace. 

Thus in the last named case, a vacancy happened in 
the ofHce of Supreme Coart Judge, a-tter the time pre- 
scribed by law to give notice that the vacancy would be 
filled at tbe approaching general election. The consti- 
tution provided that such vacancies should be filled " at 
the next general election." The court said, that the 
electors were bound to take notice of a vacancy in that 
office, without being formally notified, and that those 
who did 30 had the right to fill the vacancy. 

In Indiana the opposite rule is held, Be<U v. Ray hav- 
ing decided, on the same point as that involved in PeopJe 
V. Cowle8,.th&t if a vacancy do not happen long enough 
before an approaching election to give notice the proper 
length of time, it cannot be filled at that election. 

The decisions in California are to the same efi'ect.' 

In McKune v. Welier this question is very elaborately 

1. People T. Porter, 6 Cal., 26; People ». McKune, Welier 11, Cal. 49; 
People T. Martin 12 Cal., 409; People v. Boteborough, 11 Cal., 180. 
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discussed, and, as we have said, the principle laid down 
that a distinction must be drawn between general and 
special elections. The law fixing the time, place and 
manner of holding the former, the electors must take 
notice of them, and the statutory requirement of notice 
may be treated as merely directory. But when there is 
an election to meet some contingency arising, not in the 
ordinary way, as from death or resignation, and the stat- 
ute requires that, to fill vacancies, the Governor shall issue 
his proclamation, the provision is mandatory, and with- 
out such proclamation, the election is invalid. 

A decision in Michigan, holding an election to fill a 
vacancy valid, although the notice of the election made 
no mention that the vacant office would be filled, was 
put on the ground that it appeared that the fact was so 
notorious that there was publicity equivalent to notice.^ 

The courts have, in short, in determining. this question 
of notice, generally squared their decisions according to 
the rule as stated in Oooley on OonalUutional Limitaiione: 
" Where by the express provisions of the statute, the 
election is to be held after proclamation or notice,announc- 
ing the time or the place, or both, and where no such 
proclamation has been made, or notice given, the elec- 
tion is void. But where both the time and the place are 
prescribed by law, every voter has & right to take notice 
of the law, and to deposit his vote at the time and place 
appointed, notwithstanding the officer whose duty it is 

1. People V. Hartwell, 12 Micb , 608. 
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to give notice of the election has failed in that duty. 
The right to hold the election in such a case is derived 
from the law and not from the notice. And this rale 
will apply tu an election to 611 a vacancy, if the same 
occurs loug enough before the election to have become 
generally notorious, and if it was in fact generally 
known." 

Duties and Powers of Canvassers. 

The duties and powers of the canvassers of election 
returns are, in most of the states, defined by their stat- 
utes regulating elections, and aa they are not in all re- 
spects uniform it is necessary to consult them. In the 
absence of any provision to the contrary, however, the 
rule generally is that the duties of boards of canvassers 
are purely ministerial and confined to-tbe casting up of 
the returns as received by them, leaving it to another 
tribunal to decide upon any question of illegality or 
irregularity that may arise. While it is held that the 
title to an elective office is derived, not from his certifi- 
cate nor from his commission, but from his election,^ 
nevertheless the determination of the legality of votes ie 
a judicial proceeding, which must be had before a court 
competent to hear and adjudicate.^ "To admit," said 
the court in State v. Steers, cited hereunder, "a mere min- 
isterial ofiicer arbitrarily to reject returns, at his mere 

1. Attome; Oeaeral v. Biralon, 4 Wu., 667. 
, 2. SUte V. Steers, 44 Minouri, 223. 
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caprice or pleasure, is to infringe or destroy the rights of 
parties, without notice or opportunity to be beard; a 
thing which the law abhors and prohibits. Admit the 
power and there will be no uniformity ; one canvassing 
officer will reject for one thing, and another for a differ* 
ent matter; and no m&n can tell whether be is legally 
elected to an office, until he consults the notions of a 
canvasser. The exercise of such a power is subversive 
of the rights of the citizen, and dangerous and fatal to 
the elective franchise." 

In the case in which this forcible language was used 
the board of canvassers had thrown out the vote of a 
county for alleged informality and irregularity. The 
court gave a judgment of ouster against the candidate 
who had received a commission as the result of this ac- 
tion. 

The Supreme Court of New York, construing the stat- 
ute of the state, in The People v. Van Slyck, held the same 
doctrine, saying that the counting and certifying tlie 
vote by the canvassers is a ministerial and not a judicial 
act. "They have no power to controvert the votes of 
electors. * * * * The certificate is not conclusive. 
The court will decide, upon an examination of all the 
facts."' 

In the case of Ec-parte Heath and others,^ the canvassers 
refused to certify to the election of the relators because 
there bad been violence at one of the .polling districts 

1. The People v. VaD Slyek, 4 Cowens (N. Y.), 323. 

2. £z-parte He&th and olhera, 3 Hill (N. Y.), 42. 
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duriDg which the inspectors had been separated from the 
bftllots. The canvaseers made return that, by reason of 
this violence, it was impossible for them to declare what 
persons were elected. It appeared that the relators had 
a majority in the other districts, and it was not sug- 
gested that the result would have been changed had the 
votes cast in the district in which the violence occurred 
been counted. The court, deciding the case, said : " In 
no case we are aware of has it ever been held that the 
accidental loss of the ballots in a single subdivision of 
an election district, even though it prevent a return, 
shall of itself defeat, or, indeed, detract from, the election 
as it stands on the votes which are properly returned. 
Once admit the principle that the loss of a part of the 
votes out of a number which may or should be given at 
an election, avoids the whole, and it is difficult to con- 
ceive how a system of government so entirely elective as 
ours could be carried on. The principle is the same, 
whether considered in reference to municipal corpora- 
tions, to county, district or state elections, or even a fed- 
eral election for president." 

In another case in New York the court described the 
duty of the canvassers as " a simple matter of arithme- 
tic," and adjudications to the same efiect are to be found 
in several states.' 

1. State V. The Ooreraor, 1 Dutcher (N. J.), 348-9 ; People v. Hillianl, 
29 IllinoiH, 422 ; People v. Eilduff, 16 Uliaoix, 500 ; Bromer v. CBrieQ, 2 
lodiana, 423 ; Sttite v. Jones, 19 Indiana, 356 ; Michigan People t. Vsd 
Cleve, I Michigan, 362 ; DiehoD v. BTaiib, 10 lova, 212 ; Sute t. Cavers, 
22 lows, 343 ; ThomBoo v. Circuit Judge of Habile, 9 Aia., 338 ; H*.jo v. 
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The only question which a board of canvassers, in the 
absence of statutory provision conferring other than 
ordinary powers, can eptertain, is one going to the 
authenticity of the returns.^ If on their face they are 
regular, and made in compliance with law, they cannot 
be rejected even though the canvassers may be certain 
that monstrous frauds have been committed.^ 

In The People ex rd. JWfor v. SiUiard, reported in B9 
Illinois Rep., 4-^0, the canvassers rejected the returns 
from a county, because the affidavits of the judges and 
clerks were not signed in the poll books accompanying 
the returns. The court held that such objection was of 
no force, it being immaterial, so far as the validity of 
the returns was concerned, whether the election officers 
were sworn or not. " They were acting colore officii in the 
performance of appropriate acts, and are presumed to 
have been well appointed and qualified."^ The defect 
being a mere formal one is open to correction. - 
■ In a notable case reported in Vol. 4< of Wisconsin Re- 
ports, in which the functions and powers of election 
canvassers were considered, several important questions 

Preeland, 10 Miesouri, 629 ; State v. Harrigon, 38 Mo^ 640 ; State v. Bod- 
iDBii, 43 Mo., 266 i Bacon v. York, 26 Maine, 491 ; Taylor v. Taylor, 10 
Mian., 107 ; O'Farrell v. Colby, 2 Minn., 180 ; MarshaH v. Eema, 2 Swaa 
(Tenn.), 68. 

1. People ei rel. Fuller v. Hilliard, 29 lUinois, 413. "The)r"-(the 
canTacsera) " may probably judge whether the returns are in due form, but, 
after that, they can only compute the votes cast for the several candidatea, 
and declare the result." 

2. Attorney Oeoeral v. BarMow, 4 WIscon^, 749. 
8, Bee People v. Cook, 14 Barbonr, 259, supra. 
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arose. The proceeding was an infortnatioii in the nature 
of a quo warranto, to try the title to the governorship of 
the state. The report of the case occupies nearly three 
hundred pages, and is remarkable for the propositions 
which were advanced and discussed. The board of state 
canvassers undertook to reject some of the votes returned 
and at a subsequent meeting, to supplement those oiigi- 
nally received with others. As the result of this action, 
a certificate of election was given to the respondent, who 
took possession of the gubernatorial office. On the ia- 
formation the point was raised, on behalf of the respon' 
dent, that the executive being equally with the judiciary 
a co-ordinate branch of the government, the court could 
• not entertain the proceeding. To this proposition, which 
jumped elear of the question at issue — whether the 
respondent was the executive — t^e court refused to ac- 
cede, saying that the election, not the certificate, confers 
the right to hold the office; that the duties of the 
canvassers are purely ministerial; that the court will go 
behind the certificate to ascertain whether, in granting 
it, the canvassers have exceeded their duties, and who 
was legally elected; that while the court has no power 
to control or interfere with the executive department, it 
has jurisdiction of the citizen to prevent his usurping an 
office ; and that the office of governor being a civil office, 
an unlawful intrusion into or usurpation of it, may be 
tried by the court, and the usurper or intruder ousted. 
The board of canvassers were held to have exceeded 
their powers, the certificate was accordingly declared in- 
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valid, aud a judgment of ouster waa entered against 
the respondent.' 

A3 we have seen, the canvassers have a right to be 
satisfied of the gennineness of the returns. It does not 
result from what has been stated that they are compelled 
to accept anything purporting to be a return; but the 
returns being genuine, the canvassers cannot, unless 
authorized by statute, go behind them for any purpose. 
And in determining as to the form of the returos, they 
must consider the substance and not be too technical. 
If there is a substantial compliance with the law it is 
enough. * 

Some of the states have statutes conferring upon the 
canvassing boards the power to revise the returns, to 

1, The AtMrae^ GenenI ex re], Barklbrd t. Bantow, 4 WiBconsin R., 

&67. The court, in deciding its juriBdiction, gay : " It it dear, from the 
provUiooa of the coDBtitution and the law above cited, that the office of 
governor is a civil office, that the incumbeDt of the office is aubject to the 
process of the law, and that proceedings by quo warranto are etipecially 
provided to protect all the civil officea of the state from Dsurpation and 
intrusion. • » » Let it slili be borne in mind, that this and the like 
piocees is the process of the state, not of the coart — the mandate of the 
people, not of the judges; that it ia directed to the defendant, not to the 
executive department ; not to dictate or control the action of the depart- 
ment,'but to ascertain by what warrant the defendant is in possession of it. 
And here I may be permitted to repeat, that the higher and more sacred 
an office created b; the conatitulion may be, the stronger the reason and 
the greater the necessitj for guarding it against unwarrantable intrusion. 
The ntinor offices of the state, county or town might iie intruded into aud 
usurped for a time, without seriously affecting the public welfare ; but a 
successful usurpation of the highest office of the state is, in truth and in 
efifect, the overthrow of the government itself. If the sncccM continnea, 
the constitution is destroyed, and irresponsible and self-oonsUtuted power 
reigns, riots and ruins." 

2. McCrary on Elections, J 83. 
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hear evideuee, and, in their discretion, to reject audi 
votes as they deem illegal. Texas, Louisiana, Alabama 
and Florida are examples. It seems, however, an abiise 
of terms to call boards clothed with such powers " Can- 
vassing Boards." These powers are greatly in excess of 
the legitimate duty of canvassing the returns, and trans- 
form those possessing such revisionary and judicial 
functions into tribunals for contesting elections. 

The board of canvassers, having canvassed the re- 
turns, computed the votes and adjourned sine die, is 
fundus offido, and cannot reconvene, reconsider its action 
and supply and correct errors in its proceedings.^ 

I. Clark V. Buchansn, 2 Minneeots, 347. 
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INELIGIBLE CANDIDATES. 

The authorities are somewliat in conflict as to the effect 
to be given, in determining the result of an election, to 
votes cast for an ineligible candidate. In Wisconsin it 
18 held unqualifiedly that while votes cast for an inelig- 
ible candidate can avail him nothing whatever, they 
must, nevertheless, be taken account of in canvassing 
the ballots, and if they exceed in number those cast for 
the next highest candidate, they operate to defeat him^ 
But in Indiana the opposite doctrine prevails, and it is 
there held that votes cast for a candidate ineligible by 
reason of a consitational provision, and of whose inelig- 
ibility the voters have knowledge, either by actual or 
constructive notice, are to be regarded as if not cast at 

1. State of Wisconnin V. Giles, 1 Chandler, (Wis.) 112; State t. Smith, 
14 Wisconsin, 497. In the case flret ci(ed, the court said : " We are all of 
the opinion that the mere iaeligibllit; of a candidate, does not, as the law 
DOW is, render void the voteH cast for him ; that each voteti abould not be 
i^ecCed, but should be counted by the canyassera, and that in the event of 
■ Buch ineligible person having the highest number of votes, the person hav- 
ing the next highest number ia not thereby elected. If any public embar- 
raasment is apprehended from this, such aa that an office may remain in- 
definitely vacant, by reaeoa of a m^oritj of the votera persisting in voting 
for an ineli)^ble person, it is within the undoubted power of the legislature 
to prevent it, by enacting that.all such votes fhall be deemed void, and not 
to be counted." 
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all, and the eligible candidate receiving the greatest 
number of legal votes is elected and entitled to the oflBee.^ 

It is noticeable that in both the Wisconsin decisions 
tlie rule is barely asserted as the law, a circumstance 
which is alluded to by the Indiana court, which states 
fully the reasons upon which its conclusions are founded. 
In applying this doctrine to cases in which the disquali- 
fication arises from a constitutional prohibition the court 
intimates that it is questionable whether the same rule 
would govern in cases of statutory disqualification. 

In Staie V. Smith, 14 Wi$., 4^7, an alien, who had never 
declared his intention to become a citizen, and was not, 
therefore, a qualified elector, was held ineligible for the 
office of sheriff, for which he had been a candidate at 
the election and received a majority of the votes east, 
and as to the question whether the person receiving the 
next highest number of votes was entitled to the office, 
the court referred to and reaffirmed the doctrine in / 
Chandler, supra. 

In Gvlick V. New, the relator claimed the office 
of sheriff on the ground that the opposing candidate, 
who had received a majority of the votes cast, was not 
eligible. The fact of ineligibility being established, the 
court adjudged the relator entitled to the office." 

1. Giilick V. New, 14 ludiana, 93; Price v. Baker, 41 Indiana, 572. * 

% It Wing conceded thai the votes cast for Wallace (the opposing can- 
didale) nere pofferleu and fraitlesa in effecting the mun end aimed at, 
thnt is, in electing bim, we are aUll asked to dedde that they were m> ht 
effective as U> prevent the election of anv other person ; that the? were, so 
far as affirmative resulta were involved, thrown away, but that n^ativelf 
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Ou the question whether the fact that the candidate 
held a judicial office (the cause of ineligibility) under a 
public act, was notice of the ineligibility to the citizens, 
the court held that it was, (Orant on Corp., 107 ; Cuahing 
on Law of Legislative Assemblies, 66, 67 ; Biddle v. WiMard, 

thej were operalive. We are reminded that, in odt form of goTernment, 
the majority ehould rule, and that if the coune iDdicaied is not (bllowed, 
a majority of the T-itera may be disfrancliised, their voice disregarded and 
their rights trampled under foot, and the choice of a minority liatened lo. 
True, by ihe constitution anii laws of this state, the voice of a m^ority 
controls our elections ; bnl that voice mast be conatitutionally and legally 
expressed. Even a majority should rot nullify a provision of the coasti- 
tution, or be permitted, at will, t^ disregard the law. In this is the strength 
and beauty of onr institutions. Suppose a m^ority should perdi«t in voting 
for a man totally ineligible to take the office of sheriff, what would be the 
reault? As he coald not hoM the office, either the one capable of hold- 
ing, receiving the uezt highest vote, would, as contended by the appellant, 
be entitled lo the office, or there would be a vacancy, as contended by the 
appellee. Suppose the proceedings should result in creating a vacancy, 
then it wonld remain greatly to the detriment of public and private inte- 
rests, or it would, under the statute, have to be &lled by the action and 
choice of, perhaps, two men, which might be, poasibly, in direct conflict 
with the choice of that majority in every respect. Then, while it is true 
thai the votes of a majority should rule, the tenable ground appears lo be 
that if the majority should vote for one wholly incapable of taking the of- 
fice, having notice of such incapacity, or should perversely refuse or n^- 
ligently Inil, lo express their choice, those, although a minority, who 
shontd legitimately chi^ose one eligible to the position, should be heeded. 
Suppose that, eight years ago, at the first election under our new constitii- 
IWB, when nearly all Ihe offices in the state were to be filled, a m^ority of 
the voters in the state, and in the several districts and counties, had voted 
for persons wholly ineligible to fill the several offices, would those offices 
I have thereby remained vacant? Could that majority, by persevering in 
that course, have continued the anarchy that might have resulted from 
BQcb action ? Or, rather, is it not the true theory that those who act in ac- 
cordance with the constitution and the law, should control even a majority 
who may fail so to act? Whether the same reasoning would hold good 
where the ineligibility should arise out of some cause other than a consti- 
tational prohibition is a question we are not now called upon Co decide." 
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10 Ind., 6S, p. 68 ;) and concluded : " The votes then 
given, or attempted to be cast for him for that office, 
were ineSectual for any purpose. They had no more 
effect, in a legal point of view, than if they had been 
cast for a dead man, or for one who never bad a being." 

In Price V. Baker, 4.1 Indiana, S7S, decided in 1873, the 
doctrine in Gvlichv. Neww&s re-affirmed as "a principle 
of law well settled in the state." It was strictly confined 
in its application to "those cases only where different 
persons are candidates for the same office, and " as hav- 
ing " no application to cases where two or more persons 
are candidates at the same election for different offices. 
Accordingly, although the office of one prison director is 
the same as that of another prison director, except it 
may be with reference to the time of election and the 
term for which he is to serve, still when one has been 
elected to succeed a designated person in such office, he 
cannot act as the successor of another in the same body, 
on the ground that the person who has been elected to 
succeed the other is ineligible." 

In New York, the court of appeals, while holding that 
under certain circumstances a candidate next highest to 
one who is ineligible, may he entitled to the office, 
practically rejects the doctrine of constructive notice to 
the voter. The next highest eligible candidate, it is held, 
can only be deemed entitled to the office when the fact 
is so notorious as to charge those who cast their ballots 
for an ineligible candidate with actnal notice and knowl- 
edge of the law. If a majority vote, through ignorance 
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of the law or the fact, for a person iueligible to the office, 
the Kew York rule is that their votes are not nullities, 
but the election is a failure. A minority may elect to an 
office, but only when the majority decline to vote, or, 
when voting, they do so for a person legally disqualified, 
under circumstances justifying the conclusion that they 
purposely intended to throw away their votes. The rule 
of the court is thus stated : " The existence of the fact 
which disqualifies^ and of the law which makes that fact 
operate to disqualify, must be brought home so closely 
and so clearly to the knowledge or notice of the elector, 
as that to give his vote therewith indicates an intent to 
waste it. The knowledge must be such, or the notice 
brought so home, as to imply a willfulness iu acting, 
when action is in opposition to the natural impulse to 
save the vote and make it effectual. He must act so in 
defiance of both the law and the fact, and so in opposition 
to his own better knowledge, that he has no right to 
complain of the loss of his franchise, the exercise of which 
he has wantonly misapplied." The principle upon which 
this decision is grounded is that of presumptive acquiescence, 
the rule amounting to this: That the only circum- 
stances under which a minority candidate can be ad- 
judged entitled to the office are such as create a pre- 
sumption that the majority intended to acquiesce in the 
action of the minority, and. that only from the majority 
not voting at alt, or from their voting for a candidate 
whom they know or have notice is disqualified, can 
acquiescence be presumed. 
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The decision in the People ex rd. Furman et al.'v. Qvie, 
50 New York R^orls, Court of Appeals, Sickela S, 4^1, waa 
one reversing the judgment of the supreme court general 
term. The special term had decided that although the 
candidate who received a majority of the votes was in- 
eligible, the next high^t candidate could not, in the 
absence of pVoofof notice of disqualification £o the 
electors, acquire title to the office. The general term 
reversed this decision, and adjudged the relator entitled 
to the office. This latter judgment was, iu its turn, 
reversed by the appeals, and that of the special term 
sustained.' 

1. Folger, J., delivering the opinion of the coart, raid: "It is the 
theor; snd generaJ practice of our government ihat the candidate who has 
but a. minority of the legal votes cast does not become a dulj elected officer. 
But it iB aleo the theory and practice of ourgoverament, thai a minority of 
the whole body of qualiQfd electors may elect to an office, nhen a m^ority 
of that hody refuse or decline to vote for anyone for that office. Those of 
them who are sbaetit from the polls, in theory and practical re«alt are 
asaumed to awent to the action of those who go lo the polls; and those 
who go to the polls, and who do not vote for any candidate for an office, , 
are bound by the result of Che action of those who do ; and those who go to 
the polls, and who vote for a person for an office, if for any valid reason 
their votes are an if no votes, they are also bound hy the result of the action 
of those whose votes are valid and of effect. As if, in voting for an office to 
which only one can l>e elected, two are voted for, and Iheir names appear 
together on the ballot, the ballot so tar is loet. The votes are as if for a 
dead man or for no man. They are thrown away; and those who cast 
them are to be held as intending to throw tliem away, and not to vole for 
anyone eapahle of the office. And then be who receives llie highest num- 
ber of earnest valid ballots, is the one chosen to the office. We may go n 
step further. They who, knowing that a person is ineligible to office by 
reason of any disqualiflciition, persialently give their ballots for him do 
throw away their votes, and are to be held as meaning not to vote for any- 
one for that office. But when shall It be said that an elector so known of a 
disqualification rendering ineligible the person, and knowing, persistently 
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The court of Missouri has followed the New York 
doctrine. (Sate ex ret. Atl'y General v. Vail, 5S Missouri, 
iW. XII, 97. Citing 56 Penna. State, S70 ; State exrel. 
Stone V. Garland, 18 Louisiana, 517; SO Louisiana, 114; 
IS Cal.,16S; S5 Maine 668; SS Maine, Appendix ; IS Ga., 
iS; Dillon, on Municipal Cot-porations, 176, § 1S6.) The 
Missouri court say: "To declare a candidate for an 
elective office elected, who has received but few votes, on 
the ground that his competitor, who received, perhaps, 
twice as many, was disqualified, would not accomplish 
the will of the electors. The object of an election is to 

cuts for him hU ballot There ma? be oolice of the diequalir^ing bet, 
nod of the 'egal effect of il, given bo directly to the voter, as that be iball 
be charged with actual knowledge of the dixqualification. There maj be 
a diHjuatifying&ct bo patent or note riouB, as that knowledge in the election 
may be prenumed aa matter of law. (Gosling v. Veley, 7 Ad. and Ell., N. 
R., 406-439; SSEng.Com. L. Bep.,40S) To which we add, that not only 
muiil the fact which disqualiSeB be known, but bIbo the rule or enactment 
of law which makes the ftct thna effectual." The court Bays further that 
the maxim that ignorant'e of taw does not excuse, has no application in 
these cases when it "charges upon the elector such a presumption of 
knowledge of fact and of law as finds him All! of the intent (o vote in the 
fac* of knowledge, and lo so persiat in casting bis vote for one for whom lie 
knows that it cannot be counted, as to manifest a purpose to waste it. * * 
Wa have coniiulted many of the authorities cited to ub from the Engliuli 
books; and in them it will be found, we think, that where it wax held (bat 
votes for an Ineligible person would be treated as thrown awiiy, it was not 
extended beyond cases in which there was actual notice of fact and of law 
to the voters before their votes were cast (Gosling v. Veley, supra. ; Rex 
V, Hawkins, 10 East., 211; CInridge v. Evelyn, 5 Barn, and Aid.. 81; 
Dooglas, 398, note [22] ; Hex v. Parry, 14 East., 549 ; Rex v. Bridge, 1 
Manlel, Selwin 76.) And there are American authorities which hold that 
if a majorilT of those voting, by mistake of law or fact, happen to cast their 
voles upon an ineligible candidate, it by no means follows that the next 
(o him in poll shall receive the office. (Saunders v. Hayner, 13 Cal., 145 ; 
SUI« V. Giles, 1 Chandler (Wis.,) 112 ; State v. Smith, 14 Wis., 497.) 
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ascertain the choice of the majority. If a disqualified 
candidate receives a thousand votea and his competitor 
only a hundred, to pronounce the latter elected is not in 
accordance witlt .any ascertained will of the electors, 
unless it may be inferred that the votes for the disquali- 
fied candidate were cast with a knowledge of his inability 
to take the office." 

In the case of The OomvumweaUh «.- Chdey, 56 Penna., 
S70, the disqualification of the candidate for whom a 
majority voted was a constitutional one, but, notwith- 
standing this, the court held that the next highest can- 
didate was not entitled to the office.^ There was a dis- 
senting opinion in this case which is worthy of notice, 
as, taken in conjunction with the Indiana decision, it 
presents a fair idea of the arguments in favor of giving 

I. Commonwealth v. Clulej, 66 Penna., 270. Clulej, ftfter holdinfc the 
office of nherilf for one term, wag renominated anrj voted for, (or a second 
I'licceedinf; term, altboiiRh the coastitutioa provided ihaC no person coald 
be comniiBtiioned for that office twice in nix yearn. He received a Ini^ 
mnjoritf of the votes cast. The court held thnt hU competitor, atChougU 
eligible, could not take the office, and therefore hnd not auch an interest an 
to entitle him to sue for a writ of quo u/arranla. The decision says: "The 
votes ca.et at an election for a person irho ia disqualified from holdiuf; an of- 
fice are not nnllities. They cannot be rqecled by the innpector, or thrown 
out of the account by the return judges. The disqualified penvn is a person 
still, and every vote thrown for him is formal." Referring to cases where 
the opposite conclasion was reached, the court added : " In those cases 
the notice was brought home to almost every voter, and the number of 
electois was Dever greiter than three hundred, and (^nerally not more 
than two dozen. Besides, a man who votes for a person with knowledge 
thnt the person is incompetent to hold the office, and that his vote cannot, 
therefore, be effective, that it will be thrown away, may very properly be 
considered as intending to vote a blank, or throw away hia vote." 
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the office to the candidate next highest to one who is 
ineligible,' 

The casie in 18 and SO Louisiana Reports, cited iu the 
Missouri decision, is. not directly in point. There the 
court decided that, tlie defendant being diaqualiSed, the 
vacancy must, under the proceedings instituted by the 
relator, be filled as provided specially by the charter, 
adding that they were not called upon to say what might 
have been the rights of the defendant had he contested 
the matter in a way not to be construed aa acquiescing 
in the election. 

The case cited from IS Georgia Reports, S4, related to 
the office of city clerk and treasurer. The court held 
that the allegation of disqualification was not sustained, 
but said "under no circumstances could we permit the 
informant to be installed into these appointments, he not 
haying received a majority of the legal votes of the city. 
Under such circumstauces, if the incumbent be removed, 
a new election will be ordered," 

I. TbompROD, Chief Jniitice, diwenting, said; "But I coofeas m; ina- 
liilitj to Ree, if it (the queation of int«Dt) munt be treated as a preliminary 
qiieftion, if the coDBtitutioual disqualification of the defendant be extab* 
lii>bed, the relator ia not entitled to the office. He had vote« enough (o 
elect bim if the to1«8 given for the defeDdant be regarded an thrown away. 
This cannot be diHputed. It seeme to me tbia poeilion cnonot he contro- 
verted, that if the voles cast for the defendant would not confer the office 
on him, that tney did not possesa the faculty or capacity of depriving the 
jilnintiff of his election, having, aa already aaid, enough legal votes to elect 
hini. The majority of votea cast operates only in one direction, namely, 
to elect, and, by electing, defeat any competitor; but without electing, I 
deny that the effect in to defeat a competing candidate, • * * It never 
CH1I be an anever to this position, that the electors did not know of the in- 
eligibility of the candidate." 
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The judgment in Saunders v. Haynes, IS Cai., 145, is in 
consonance with the Wisconsin, New York, Missouri and 
Georgia decisions, and the authorities on which they are 
based, holding that the prevailing jopinion, English and 
American, of modern times, seems to be against giving 
the office to the candidate next highest to one who is in- 
eligible, and 80 deciding. "Upon principle we think 
the law should be so ruled. An election is the deliberate 
choice of a majority or plurality of the electoral body. 
This is evidenced by the votes of the electors. But if a 
majority of those voting, by mistake of law or fact, hap- 
pen to cast their votes upon an ineligible candidate, it 
by no means follows that the next to him on the poll 
should receive the office. If this be so, a candidate 
might be elected who received only a small portion of 
the vote, and who never could have been elected at alt 
hut for this mistake. The votes are not less legal votes 
because given to a person in whose behalf they cannot 
be counted; and the person who is the next to him on 
the list of candidates does not receive a plurality of votes 
because his competitor was ineligible." 

This question was before the United States Senate as 
long ago as 1796. Albert Gallatin was chosen to that 
body by the legislature of Pennsylvania. It was found 
that he labored under a disqualification (non-residence), 
and was declared not entitled to the seat. Bat the seat 
was not given to his competitor. At a later date Joseph 
C. Abbott claimed a seat in the Senate on the ground 
that, although he received only a minority of the votes 
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cast, no other eligible candidate was voted for. The 
Senate refused to give hiin the seat. {Foriy-secovd Cou' 
greea: Smate Report, No. 58.) In 1824 John Bailey, 
elected to the House of Representatives from Massachu- 
setts, wfts foand to be disqualified, but his cotnpetitor was 
not allowed to take the place. 

There are cases holding directly that when the candi- 
date receiving the highest number of votes, is ineligible 
from ft fat't or cause which the public do not and are not 
hound to know, the result is a failure, and gives no can- 
didate the office. Examples of cases wherein the voters 
may not be held as having knowledge, are the infancy 
of the candidate, non-residence, want of naturalization 
and non-existence. In a case reported in Maiue, a portion 
of the people voted by mistake for a person not in being. 
It was held that there was a vacancy.' 

In this connection we may note here the case of fiSSote 
ex rel. Schuet v. Murray, S8 Wi^con^n, 4^6, which decided 
that though a person is ineligible when voted for, he 

1. Opinion of court, 3S Maine (appendix,) S97. The case was this: 
Among the returnn made to the governer and council was one reporting 
voles for Abel C. Winslow. A certificate waa accordingly made out in that 
name. It turoed out that there wan no aucb person aa Abel C Winslow, but 
that there was an Abel E. Wlnslow. The opinion of the court was aeked, 
and was given to the effect that the gOTernor and council could do nothioR 
more than certifj to the election of such peraon aa appeared hy the returns 
to have been elected ; that thej could not take leatimon; to show that 
Abel E. and not Abel C. was the name of the candidate voted for, and 
opon that issue a new commission to the former, nor could they turn ou^ 
returns shown to have been made for a person not in existence, and iwue a 
commission Co the eligible candidate ; and that tn such a case, the issued 
certificate having ao application, there was a vacancy, and the governor 
might fill it. 
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may enter upon and hold the office if the ineligibility 
ceases or is removed before the term of the ofiBce b^ins. 
The principle was declared to be that the disqualification 
does not relate to the election, but to the holding of tbe 
office. ^ 



I. See poBL, chapter Aliens aad NataraliutioD. 
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Chapter VII. 



REGISTRATION LAWS. 

In some of the states special provision is made in tlie 
constitution for the enactment of registration laws by 
the legislature/ in others the making of the registration 
of the voters a prerequisite to the right to vote, is forbid- 
den,^ and in one registration laws are absolutely prohib- ■ 
ited.' 

In states whose constitutions are silent, taws of this 
character have been enacted as a part of the system 
regulating elections, and have given rise to litigation. 
The obvious conclusion has been that the legislature 

1. See constitudoD of: Alabama, Art. Ill, Sec. 5; Colorado, Art VII, 
Sec 11 ; Florida, Art. XV, Sec 1 ; Geor|;ia, Art. II, Sec. 6 ; Kaneag, Art. 
V, Sec. 4 ; KentDckj, (b/ implication 7) Art. VIII, Sec. 4 ; LouisiaDa, (bj: 
implication 7) title VI, aiticlea 99 and 103; Mat7latid, Art. I, Sec 5; 
Michigan, (by implication?) Art. VII, Sec 6; Mipaicsippi, Art. VII, Sec 
3 ; HisBouri, Art. VIU, Sec. 5 ; Nevada, Art. II, Sec. 6 ; and with special 
reference to persona in the iniliiarj and naval aervice, Sec. 2 ; New York, 
{by implicalion ?) Art. II, Sec 4 ; North Carolina, Art. VI, Sec 2 ; Oregon, 
(by implicalion?) Art II, Sec. 8 ; Pennsylvania, Art. VIII. Sec 7 ; Rhode 
Iglani], Art. II, Sec. 6; South Carolina, Art 8, Sec 3; Tennessee, (by im- 
plication) Art. IV, Sec I ; Vii^inia, Art. Ill, Sec. 4 ; West Vir^nia, (by 
implication) Art. IV, Sec. 11, but see section 12. 

S. Conetitution of Arbannas, Art III, Sec. 2; Nevada, as to persoDS in 
the military and naval service, Art II, Sec 2 ; Pennsylvania, Art VUI, 
Sec. 7 i West Virginia, Art IV, Sec. 12. 

3. Constitation of Texas, Art. VI, Sec 4. 
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cannot add anything to the qualifications prescribed by 
the constitution of the state. In Monroe v. Collina, 17 
Ohio iSf. 665, it is very properly eaid, that legislation 
should be to facilitate rather than impede the right of 
suffrage. "Between the legislative power and ttie legal 
elector, no matter who or what he is, the constitutional 
provision stands, aa a bulwark, for the protection of his 
right to vote. What the legislature cannot do directly, 
it cannot do by indirection. If it has no power expressly 
to deny or take away the right, it has none to de£ne it 
away, or unreasonably to abridge or impede iis enjoy- 
ment by laws professing to be merely remedial. The 
power of the legislature in such cases is limited to laws 
regulating the enjoyment of the right, by facilitating its 
lawful exercise and preventing its abuse."^ 

It is, accordingly, held that a law which alters, adds to 
or abridges the constitutional qualiBcation of a voter is 
void.^ A decision in New Jersey, where the constitution 
provides that every male citizen of the United States, who 

1. In the case cii«d, the court added : " All reasonable latitude Ehould 
be alloved to the l^f-islalure in the exercise of this power of registmtioa, 
and every reasonable inlendment in tavorof the conatitutianalitj of laws 
enacted for that purpuse, ahould be made bj the oourtB. Such laws are not 
to be held unconstitutional unless eieart;/ bo, and if they will at alt bear a 
coQBtruction which maken them consistent with the constitution, the)' are 
to receive that construction, and so to' be upheld. The true line between 
laws which lake away or abridge the right of suffl'age, and those which 
maj he lawfully enacted to regulate its eierciBe, is laid down by the 
Supreme Court of Maesacbuaette in Capen v. Foster, 12 Pick,, 4SS. It waa 
there held, subalantially, that laws of the latter description must be reunm- 
oUe, uni/bmi, and impartial, and must be calculated to fadtilate and Mcurt 
rather than to tubverl or impede the ezerciw of the right to vote." 

2. See 7 Nevada Rep., S4, and cases dted hereafter. 
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has resided in the atate one year and in the county 
vbere he offers to vot« five months, Bhall be entitled to 
vote, but where the- registry law closes the registration 
some days in advance of the election, and-provides that 
the vote of no oae whose name ia not on the list shall be 
received, would seem to be iaconsistent with the princi- 
ple stated. That principle baa, in other etates, been 
broadly asserted. Thns it ia held in Korth Carolina that 
the BufiTrage guaranteed by the constitution of a atate is 
a right to be exercised in any part of it, and that the 
legislature cannot ia any way change the qualificationa 
of voters in state, county, township, city or town. {The 
People of North Garolitta ex rel. Van Bokkelen and others v. 
Wm. P. Canaly and others, 7S North OiroUna, 198.) An 
act of the legislature provided that no person should be 
entitled to registration [that being a prerequisite to 
voting] in Wilmington who had not resided ninety days 
next preceding the election in the lot, block and ward. 
The provision was pronounced unconstitutional.^ 

1. The Supreme Court said : "Ourftovernment ia fonnded on the will 
of the people. Their will ia exprened b; the ballot. * * • The eon- 
etitation proridee thaterery mole penon twentj-one years ntd, reaideat in 
the state twelve moDths, and in the county thirty days, eball beau elector. 
— Art VI., aec 1. An elector for what? The conatitution does not say 
for what. Does it mean elector for president, or for membera of congreaa, 
or for governor, or forjudges, or for members of ihe general asaembly, or 
for county officers, or for toWDship or (own ofBcers, or for what else 7 
There it stands by itself without explanation— that every such persoii 
shall be an elector — a voter. It evidently means Co designate those per> 
sons as a class, to vote generally wherever the polla are opened and eiec* 
lions held for anything connected with the general government, or the 
elate or local govemmenta. * • * Qties and towns, 
lowDships, are pu'ts and parcels of the stale organized for the ci 

12 
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The Wiaconsin Supreme Court has decided the same 
way, {The State of WiBConsin v. Williamt, 5 Wieeon.- 
sin Rep., SOS.) An act was passed by the Wisconsiu 
legislature submitting to the voters of a county the pro- 
posed change of the county seat. The act provided thftt 
no peraon should vote on the question of removal who 
had not resided in the town where he offered his vote at 
least thirty days previous, and who was not a permanent 
resident of the county. The supreme court considered 
the qualifications of the voters as fixed by the act iu 
respect to residence in the state, quite different from those 
prescribed in the constitution. "It seems to us clear, 
that by requiring a residence of thirty days in the town 
where the elector offers to vote, the legislature have 
added a qualification not contained in the constitution, 
and which is repugnant to its provisions. The constitu- 
tion provides that, if a person possesses certain qualifica- 
tions, and hfis resided in the state one year next preced- 
ing any election, he shall be deemed a qualified elector 

of local self-govern meot. And the quilificstioiw of their voters are the 
same. Jt follovB that the general HSiembi; cannot in an; way change the 
qnalificatioiiB of voters in stale, count;, township, dt; or town electioDB. 
And yet the act, which we are consideriog, requires a residence of ninetj 
days instead of ibirt;. * * * Por iltostralion : a man presents him- 
self at a town election and sajs I have voted m the state election, in the 
couiitj election, in the town«Iiip election, and now I want to vule in the 
town election, where I have lived thirty days. His vote U r^ected be- 
cause he has not resided there ninety days. In vain we look in the con- 
stitution for any such quaiiScation. ■ * * We are of the opinion that 
the qaatlficatiouB for a voter in a city or town are citizenaiiip, twenty-one 
yean of age. twelve months' residence in the statu and thirty days in th« 
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at such election; while the act of the legislature in 
question, provides, in efiect, that this shall not be 
sufficient. We have no doubt that the legislature have 
the power to provide that a person who has a right to 
vote under the constitution, shall be allowed to exercise 
this right only in the town wliere he resides, because this 
would only be to prescribe the place where a right which 
he possessed under the constitution shall be exercised, 
and Bxes upon the most convenient place for its exercise. 
Such a provision does not add to the qualiiicatious 
which the constitution requires; but an act ot the legisla- 
ture which deprives a person of the right to vote, 
although he has every qualification which the constitu- 
tion makes necessary, cannot be sustained." 

The remark of the court that the legislature may enact, 
that the elector shall vote only in the place where he 
resides, must, taken in connection with the rest of the 
decision, be interpreted as meaning the actual residence 
without regard to time. Even taken in this broad sense, 
it seems to abridge the right as guaranteed by a con- 
stitutional provision, whtch speaks only of the county 
wherein the person offers to vote. It would seem to 
have been the intention of the framers of constitutions 
thus worded, not to take notice, in prescribing the quali- 
fications for suffrage, of divisions and subdivisions of 
counties, but to make residence in the county for the 
3[>ecified time, the sole test as to the voting locality, 
leaving the citizen free to move from on© part of the 
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county to another, if necessity required it, up to the day 
of e)fictioh, without thereby losing his 1-ight to vote. 

The case in H I^kering, Mass. Reptyrtg, in which itw^ 
decided that a law requiring lists of voters to be made 
oat, and forbidding the election officers to receive the 
vote of anyone whose name is not on the list, is valid, 
will be found, on examination, not to sustain the posi- 
tion that a law which adds to the qualification by closing 
the registry some days in advance of election, thus mak- 
ing residence in the city or ward for a certain time 
essential, is constitutional. The act under consideration 
in that case provided that the lists should be opened on 
(he day of eleeHon, to give those who had not previously 
registered an opportunity to do so, and the court referred 
to this provision of the law as one of the reasons for 
sustaining it.^ 

The adjudications on this question in Pennsytvaniti 
have been somewhat remarkable, the decision I'endered 
in one year by the Supreme Court, being overturned in 
the next, the organization of the court having, in the 
interim, undergone a cbange,l3y the resignation of one 

1. Capen v. Foster, 12 Pickeriag, Maas. Rep., 492, 493. "The liats," 
aaid the conrt, "axe first to. be prepared bj the colleclors of taxM, sod 
sabmitted to the selectmen, who are to revise and publUb the Berne for the 
.inspection of all interested. The; are to be in wsuon a sufficient length 
of time, shortlj before the election, and for an hour at least on the da; of 
meeting lo reeave evidence of the qualificatiom of those whose nsimeH 
may have been omitted." And : "Still if the provision of this law is such 
as to afford the voter no opporttmitj to know Beaaonablj whether his name 
is on the llat or not, and to have it inserted if prerlouslj omitted, it would 
rious objection to its validity." Page 493. 
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of thejudgea who voted with the m^ority on the first 
decision, and the (ippoiotmeiit of a euccesaor who voted 
with the two judgee dissenting in ihe first case, to over- 
fuLe. 

In Page v. Alha, 58 Pama. Staie R^, S88, the reg- 
istry law tinder consideration required certain proofs 
as to residence, and other prescribed qualifications, to be 
made to the board of registry, among others of ten daj's 
residence in the district previous to offering the proof, 
and the proof to be made ten days before the election- 
The court held this auconstitutional. The principle of 
the decision was ably stated by Chief Justice Thompson, 
who, delivering the opinion of the court, said that "for 
the ordinary exercise of the right resulting from these 
(constitutional) qualifications, it is adinitted that the 
legislature must prescribe necessary regulations, as to 
the place, mode and manner, and whatever else may he 
required to ensure its full and free exercise, but this 
duty and right inherently imply that such regulations 
are to be subordinate to the enjoyment of the right the 
exercise of which is regulated. The right must not be 
impaired by the regulation ; it must be regulation 
purely, not destruction; if this were not an immutable 
principle, elements essential to the right itself might be 
invaded, frittered away or entirely exscinded, under the 
pretence of regulation, and thus would the natural 
order of things be subverted, by making the principal 
subordinate to the accessory; to state is to prove this 
position. As a corollary of this, no constitutional quali- 
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fication of an elector can in the least be abridged, added 
to or altered by legislation oa the pretence of regulation ; 
any such action would necessarily be absolutely void 
and of no effect. We hold, therefore, what, indeed, was 
not expressly denied, that no regulation can be valid 
which would have the effect to increase the district or 
state residence, prior to the time of au offer to exercise 
the right of an elector."^ 

The next year, however, the court, as newly consti- 
tuted, decided the other way. A case went to the Supreme 
Court on an appeal from a lengthy and careful opinion 
delivered by Justice Sharswood at Nisi Prius, holding 
that the registry act of 1869 was unconstitutional be- 
cause, by imposing conditions to the exercise of suffrage 
upon citizens of Philadelphia not imposed upon other 
parts of the state, it contravened the declaration in the 
Bill of Rights that elections shall be equal, and because 
it abridged the apace of time allowed by the constitution 

1. By the court: "The coDatitution requires fk previous residence- when 
the citizen offers to TOte, of ten da,ja in the dintricl. The act requires ten 
dsjs' residence in order to be adnitled ta registration, ajid proof to be 
madeat least ten days before election daj. This is aplain requirement of 
proof of twenty days, instead of ten days, as required by the constitution. 
* • * The absence of his [the voter's] name there [on the r^iatry] is 
made conclusive against his right. • » • Tlus adds to the qualiflca- 
lion ten days. One year md ten days in the one case, and six mondis and 
ten days residence in the other, b the requirement of the act. • • « 
It seems inevitable that in all cases where the voter's qualification becomes 
complete, according to the conatitation, only witfiin ten days before any 
ftenerat election, he cannot be r^ixtered from inability to make the proof 
required by the act, and consequently will be deprived of his right to vote 
if the act be sustained as constitutional. For these reasons, a mafority of 
UB concur in holding the act unconstitutional, and of course void." 
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for the assessment made a qualification of suffrage. The 
qaestioQs mainly discuseed were whether the constitu- 
tional requirement that elections shall be equal invali- 
dated a law relating to elections, operating differently in 
different parts of the state, and whether the legislature 
could prescribe any requirement having the effect of in- 
creasing the time of residence prescribed by the consti- 
tution. Notwithstanding the act under consideration 
did this, and, as Justice Sharswood showed in his opin- 
ion, contained numerous provisions specially applying to 
one place,^ a majority of the Supreme Court sustained 
it.* The decision was earnestly combatted by Chief Jua- 

1. Patterson t. Barlow, 60 Penn. Rep., pmgea 65-S. 

2. Jbid. Opinion of coort, page 74. The HjllabuB of the deciuoo, u 
rendered b? Agoew, J., U te follows : The conetitution cannot execute it- 
self; the power to regatate elections is ligislatiTe, and has always been ez- 
erciied bj the general asaembly. The precincts, places and boarda of elec- 
tion, the lists of electors, and the evidence u to persons and qualifications 
must be prescribed by law. This power U left by the coostitndon 
lo l^slative discretion regulated only bv the injunction that "elections 
shall be free and equal. The constilntion does not reqaire that the regula- 
tions to make elections free and equal shall be uniform. The discredon 
belongs to the legislature. Is a sound one and cannot be reviewed by any 
other d^partrnt'Dt of the government except in a case of plain, palpable and 
clear abuse of the power which actually infringes upon the rights of electors. 
Mere errors in the execution of the legislative power cannot make the 
execution □nconstitutional. That election is free and equal where all the 
qualified voters of the precinct are clearly distinguished from the un- 
qualified and are protected in the right to deposit their ballots in safety and 
unprejudiced by fraud. The provision of the constitution that the elector 
shall have paid a state or county tax within two years, which shall have 
been assessed at least ten days before the election, was to restrain the 
assewment so that voters might not be fraudulently made at the polls ; not 
that asaessments should be compulsory down to the tenth day before the 
election. If the l^islature believe that the best means to prevent fraud in 
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tiee Thompson in a lengthy decision, in which he waa 
snstained by Justice Sharswood. They adhered to the 
priuciplea laid down in Page v. AUm, but the judge who 
had, with them, formed the minority in deciding that 
caae, having retired, and his successor voting to overrule, 
the decision was reversed,^ 

the citj election ie to increue the period for the laat SKeaiment it nuij be 
doDe. An election law is uocoDstitatlDiMl ;ia\y when it mibTerta the tnie 
elector'B rights, not because the tribunal acting under it ma; make B)i»- 
takea or even abuse its functioDi. The act is constitutional." In tbe text 
of the dedsion the following are among the ai^menCe need: "If tuu- 
formit; of regulation be unsuited to difierent localilien, tbe end must be 
attained by diversity. If in one part of a atate a syBtein secures to electors 
a free and equal election, but fails to secure it in another part, because of 
tbe difference of circumetancea, what principle of constitutional law makes 
it unlawful to eoact other provisioDB lo counteract (he circumstances and 
secure the true purpose of the coastitalioa." After pointing out the 
differences between the cit;r and the oonnby, and the greater necessity of 
regulations (o prevmit abuses In the former. Judge Agnew continued: 
"Then of what service is it to display the differences in this law, hetweeo 
tbe r^tnlatioas made fof the city and those for the otale? L^t thenn be 
ten or ten times ten, it is not their difference which proves their uncon- 
ititntionality— difference of regulation ia not want of equality in the elec- 
tion. He who wonld prove them to be unlawful, must show wherein they 
snbvert the rights of the electors thenMelvea. If the prevalence of fraud, 
corruption or force in the city makes tbe law more rigid and exacting in 
order to determine the rights of the lawful electoni, it may be a hardship ; 
hut it is not caused by the. law, l^it by the («mes which make tbe law 
ueoessary for their protection. * * -* Bot what clause of the ooostita- 
tion requires the assessment of taxes to be extended to any period T It in 
a new discovery that the sjitem of taxation most be subordinated to that 
of election. * *- « The rights of the true electors were well protected 
when they were allowed two years preceding for the payment oF a tax to 
secure their qunliScation, a period inelnding certainly two and it might be 
tbre« annual assessments. To this the law adds an extra assessment at any' 
time, before the twentieth of September. Tbe time of the assessment of 
taxes u part of a different system, that of taxation, and the constilutioii 
has nowhere said it is to be subordidated lo the system of election." 

1. Under the peculiar circumstances a few sentences from the dissenting 
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Mr. Brightly in his Leading Cases on Eledions, refers to 
this last dedsioQ in coBDectioQ with his note on Capen 
V. fbtier, in which he remarks that " the practical diffi- 
calty has been that a partisan elective judiciary have 
ever been found ready to sustain a law enacted in favor 
of their own political friends," for the purpose of point- 

opinitHi of Oiief Justice Thompcon, maj b« quoted; "To ipeak witfaont 
ctTCamlocntion, and to the pirint nmler ooo^aratioii, It ■eeuu to me »d 
bicontrOTerlible poeitiou that whatever legislation embarrasses and ren- 
dere more difficult than is requisite to ita enfoyment, the right of an elector 
to vote, impaira the right ilaelf, ttad, m a cooseqaence is a vioUtion of the 
coimtitulioa on the sotgect * * * A right surrouoded by such details, 
reqtUKments and diScnltieB as to embarran its enjoyment at every step, 
is hardly to be regarded as a right at all. It is more properly char>cier- 
izcd as a thanee for the ei^oymeat i^ the spedfio right. In my judgment, 
after a most eednloaa effort to matter and comprehend its details, that is 
just the nalare and character of the right pertaining to a large body of 
eledon in the city of Fhiladelphw tudcr the r^etry acL • • • » 
If frauds were imminent by simnlated voters, let penalties be provided 
for the n^es, and «et honest and vigilant men to watch them, hut let not 
the rif^ta of honeat voters be MCtiflced by these appreheoeioes." In 
answer to the argument ef Agnew, J., that the difference between the city 
and the county warranted a difierent r^ulation for it, the chief justice 
says; "It would seem, tberefiMre^ only oeceaeary to assume a want of 
norali^ in a particniar district. to justify the legislature in dealing with 
that locality so as to embarrass the rifi^ts of its electors, etc. * • • » 
"A regnlalion must necessarily be snbserrient to. and in aid of the thing 
regulated. * * * * The goveniing power in this coontry is the people, 
and it is made up of all clanes. I^ie compact between the people, namely 
the ooflstitution, settled who should be voters, and this was a prohibition 
against interference with the arraagemeut. * • • * In this conntry 
of eqaal rights it can hardly be olaimed that a atetnte destructive of an 
•qoali^ created bj the constittrtion can be binding. But it is argued 
that it is so, unless ezpreaely prohibited. This is alwaya said where the 
pressnie is severe for an argument, bat ia mostly nntrue. There are many 
things which the conatituticMi does not prohibit, but which all will agree 
will conflict with it Is it neocssai? to find a ^tihibition, for instance 
agMmt Ml attaek upon the prineipka of liberty itself 7 
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ing out inaccuracies in the historical references upon 
wliicli the opinion pf the majority of the court was par- 
tially rested.^ 

Where registrAtion laws are within theterms of the cod- 
stitution,aud so framed as to give them effect, it is import- 
ant that their requirements should be observed. Eat- 
%Borth V. Albin et. al., 44 Misaouri, S47, is authority on the 
point that an election held in disregard of a registry law, 
will be held void. In that case, however, it appeared 
that, although the statute made registration an indispen- 
sable prerequisite to au election, there was no registration 
whatever. It was argued^ with some force, that, if such 
a rule prevail, it would be in the power of boards of reg- 
istration to render legal elections impossible, by neglecting 
or omitting to perform their duties. This possible mischief 
of the statute, which might occur from the dereliction of 
the officials appointed to execute it, was not regarded as 
going to the question of its constitutionality or its bind- 
ing force. " We are referred to no case," said the court, 

. 1. Brightl^'s Leading Cases on Elections, page 63-4, note. " Mr. Justice 
Agnew, who irai a member of the oonrendon of 1838, based tiis argum^t 
upoD the fact, thai when the third article of the constitution was under 
conuderation, Mr. gterigere offered an amendment 'that all election Uwb 
shall be uniform throughout the stale, anj no greater or other restrictions 
shall be imposed on the electors, in any dty, count; or district, than are 
imposed on the electora of everji other city, county or district,' and that 
this amendment was rejected, many of the political (Hends of Mr. Slerigere 
voting in the majority. But the learned judge onufled to state that the 
democratic members of the convention who voted with the majority, con- 
tended in the debate, that the amendment was not only out of place, but 
was unnecesiiary, inasmuch as the clonse in the bill of rights, that ' elec- 
tions shall be free and equal,' covered the whole ground, and rendered 
tuttonal the Philadelphia registry law of 1836.'' 
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"where a, law lias been held unconstitutional for the 
reason that the officers required to execute it, had ne- 
glected their duty or abused their trust, nor are we aware 
of any principle on which to base sueh a decision." 
This decision is reconcilable with those holding that 
official irregularities do not render an election void, on 
the ground that the statute was mandatory. 
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TAXES AND SITFFRAGE. 

From the principle laid down in caSes already cited, 
that the legislature cannot add to the qualifications or 
restrictions imposed by the constitution on the exercise 
of suifrage, it follows that the payment of a tax can be 
made a prerequisite to the right to vote only in those 
states whose constitutions contain provisions of that 
character. Some of the state constitutions contain siieh 
provisions, and they have given rise to litigation. 

The old Pennsylvania constitution provided that 
" every freeman, of the age of twenty-one years, having 
reside in the state two years next before the election, 
and within that time paid a state or county tax, which 
shall have been assessed at least sis months before the 
election, shall enjoy the right of an elector." In Catlin 
v.. Smith the plaintiff brought action against an election 
oERoer of Philadelphia for refusing his vote. The 
declaration set forth his qualifications as to residence, 
aod alleged that he caused himself to be assessed on the 
29th of October, for a. tax that had been laid on the 
county, but not assessed on him, six months before, and 
that having paid the tax on the 29th of October, he 
offered to vote the next day, but that his vote was re- 
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jected. The court held that the rejection of the vote was 
right; that to entitle a citizen, otherwise qualified, to 
vote, the tax must be asseESed on him iDdtvidaally at 
leaat six months preceding the election.' The present 
constitution of Pennsylvania provides, as to all persons 
of twenty-two years of age and upwards, that to entitle 
them to vote, they shall have paid within two years a 
state and county tax, which shall have been assessed 

1. Cstlin T. Smith, 2 Seif^ant and Bnwle, Pa., 267. Tliree opinioan 
were read. TIlghmoD, C J., said : " Wh; was an anBessuient, six moDtfae 
prior to the election, deemed necesearjf It was not merelj to induce the 
citiseDB to pay their taxes ; the object waa of more iniportance ; it Was to 
secure peace and certaiaCj, and prevent Cumuit and confuBion at electioaa. 
Six monthd before the election, when the passions were not inSamed with 
the approaching contest, ever; man might give inbisnnme to theaMesaora, 
and thus a register would be formed, showing, with cerlainty, eveiy person 
'who was entitled to vole,-' but as the election drew near, the minds of 
men became heated, and great exertions were made, attended often with 
tumult, to procure votes, b; causing persons who had no property to be 
assessed. I believe this often Cook place on the da; of election, involved 
the inspectors and Judges in diliicnlties, for want of time to ascertain the 
qnalifications of men thua suddenly broQgbt to the polls, and, of coarse, 
was productive of altercation and hot blood. These were the evils to be 
prevented ; and they will be prevented if no person is permitted to vote 
anless the tax was assessed on Him six months before the election." Yktea, 
J., putiing it on another ground, said : " The object of these special pro- 
visions unqu est! 0*11 ably wais in the language of the old constitution, to 
allow ouIt those to give their suffrages who ' bad a sufficient emdeTU com- 
mon tntersl with and attachment to the community,' and who, therefore, 
must necessarily participate in the prosperous or adverse fortunes of the 
re-.ublic" And Bracfcenridge, J., speaking of the object of the taxation 
ciauieand the policy it was designed to subserve, aays : "It must have 
been to provide agaiiMt the very thing that has here happened, a moneyed 
man procuring votes, on the spar of the occauon, by getting individuals 
assesaed and paying a tax for them. In this point of view, it is anti-repob- 
lican, and I am inclined to r^ect a construction that will have that opent- 
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at least two months, and paid at least one month, before 
the election. The phraseology of this provision keeps it 
witliin the principle of the decision quoted from Catlin v. 
Smith. 

The case of Humphrey v. IG,nffman decides that the 
payment of state and county tax, by one otherwise quali- 
fied, entitles him to vote, though such taxes were illegally 
assessed upon him ;^ and in Draper, r, Johnson it was de- 
cided that, although a tax assessed upon one person, be 
be paid for him by another without previous authority, 
yet if the person assessed acknowledge the act and en- 
gage to.refund the person paying, he acquires the right 
to vote as fully as if he had paid it with his own hand.^ 
But where it appeared that the person from whom a tax 
on land was first claimed, refused to pay, denying that 
he owned the land, and afterwards, the tax having been 
paid by the owner, refunded it without acknowledging 
his liability, but merely for the purpose of voting, his 
right to vote was denied. 

In Massachusetts it is held that persons exempted from 
the payment of poll taxes by reason of old age, are not 
entitled to vote, unless they have paid a property tax.' 



1. Hniuphre; v. Kiagman, 5 Uet., 162. 

2. Draper v. Jolinxon, I Cong. Elect. Cases, 'i 
. 3. Opinion of Jadgee, 5 MeL, 591. 
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, ALIENS— NATURALIZATION. 

As we have already seen, natiiralizatioQ neither con- 
fers the right to vote, nor is it, in all the states, essential 
to the right of suffrage.^ But in most of the states it is. 

The general rule is, that an alien is one born out of 
the jurisdiction and allegiance of the United States.^ 
But to this there are exceptions. The inhabitants of 
territory ceded to the United States by treaty, become 
citizens without naturalization, by act of congress.^. 
The same is the case in regard to the inhabitants of a 
territory acquired by annexation.* The rights and 
privileges of citizenship, whether arising from birth or 
acquired by naturalization, are the same with the excep- 
tion of the right to hold the office of president or vice 
president of the United States, and the children of citi- 
zens of the United States, native or naturalized, born 
without the limits of the country, are entitled to all the. 

1. 8«e suffrage cUusea of coaetitution of West Virginia, Kuihiu, Minne- 
sota and Alabama ; Spragin t. HougbtOD, 3 III., 377 ; Note 5 Chafe's 
Blackgbme, page 124, ("375.) 

2. 2 Kent's commentarieB, 50. 

3. Harrold's caw, 1 Qark, 211. 

4. Ci7«r T. AndrewB, 11 Texaa, 188. 

13 
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privileges of citizenship.^ and thia, ootwithstandinK the 
mother is an alien, the principle partus uquitur pa^em 
controlling in such cases.' Even where a citizen of the 
United States removes to a foreign coantry, intending 
to make it bis permanent home, and, carrying out his 
intention, settles and dies there, it is held that the mere 
change of residence and domicile in a foreign country, 
does not forfeit his citizenship," and that his children, 
born after his removal and during his residence abroad, 
are citizens of the United States.^ The doctrine that 
gives to the child the full benefit of all the rights or 
privileges of citizenship, partially or wholly acquired by 
the father, has been carried to the extent that the chil- 
dren of an alien, who are born abroad, but come to this 
country under seventeen years of age, become citizens on 
attaining twenty-one years, the father having declared 

1. Davia t. Ball, 1 N. & McCord, B. C. Rep., 292; Oldtowa ▼. Bangor, 
58 Mune. 353; McEb; v. Campbell, 2 Sav., Nevada Rep, IIS; Slate v. 
AdamB, 45 Iowa Rep., 99; 10 Rich. (B. C.) Equity, 38, 

2. Ludlam v. Lndlam. 31 Barbour, N. ¥., 486. 

3. Brown y. The U. B., 6 CU of CI., 511 ; BeaTers v. Smith, 11 Ala, 420. 

4. Slate T. Adams, 45 Iowa, 99. la this case the &ther of the person 
whose fltatns wan in question, being a citiieD of the United Slates, went to 
Canada, intending to make it his permanent hom^ aod, after tome jeart, 
during which the person io qaeation was bom, died there. Held that thin 
cane was within the rule that, ordinarily, the citizenship of the child ia 
determined by that of its father. "By the common law," said the court, 
" allegiance is not a matter of individnal choice. It attaches at the time 
and on account of birtk, and under circumstances in which the &miiy owe 
all^iance and are entitled to protection. A person may be domiciled in 
one place or coDDtry and owe all^iance to and he a citiien of another." 
CilioK Calais t. Marshfield, 30 Matne, 411; Peck v. Young, 26 Wendell, 
612; Inglis t. Trustees, etc., 6 Peters., 99. 



izedtyGOO^IC 



A LIBNS — NaTDR ALIZ ATION. 



his iDtention, after having been here the proper time, 
but died before receiving his certificate of naturalization.^ 
The inchoate citizenship created in the parent by the 
declaration of intention, is thus transmitted to the child, 
and ripens into a perfect citizenship with the attainment 
of his majority. 

On the other hand, a child born within the allegiance 
of the United States, is a citizen thereof, without refer- 
ence to the political status or condition of its parents,^ 
and it has been accordingly held that the child of aliens 
born during their temporary sojourn in this country is 
a citizen of the United States.* 

In a New York case it was held, that a native of 
Holland who, after being in this country nine years, re- 
turned to Holland, remained there six years and was 
married there, and then returned to this country and 
was employed continuously for fifteen years in the 
American merchant service may, having declared his in- 
tention at the proper time, be naturalized, though he 
has a wife and family at his place of birth ; ttve wife re- 
fusing to follow him to this country. The principle 
upon which this decision was rested, was that a vessel is 
part of the territory of the government to whose jurisdie- 

1. Bchrimpf v. Sletlegart, 38 Tesaa, 96. Bui see Beardalown v. Virginia, 
76 IllinoiB Rep., 34. Where & permn of foreign birth, who whh h minor 
when he came to thii couDtry, teatified that he had qever be«a natDKilised, 
and did not know that hi« father had been — hdd, that this aflbrded prima 
Jaae eTidence that snch peraon was not entitled to vot«. 
, 2. McKay t. Campbell, (supra.,) 2 Sawyer (Nerada), US. 
3. Maiiro v. Merchant, 26 Barbour, 383. 
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tion she is subject, and that five years continuous em- 
ployment upon the vessel of a nation is equivalent to 
8uch a residence upon the land as is required by the 
naturalization laws.^ 

In Ex parte Scott, J Daly, 5S4, it was held that an alien 
who came to this country with his parents at the age of 
three years, and lived with them in the city of New 
York until their death, when he shipped as a searoan in 
an American vessel, aud for seven years thereafter was 
employed exclusively as a mariner in the merchant ser- 
vice of the United States, has such a residence as entitles 
him to naturalization. 

But where an alien came to this country when he was 
thirteen years of age, and resided here until be was 
twenty-three, when he returned to Ireland, the place of 

1. 2 Dttlj'e N. Y. Bep., 525, io matter of Thomaa Bje. " We have re- 
p««tedl; held that ■ mariner of foreign birth, who has been employed 
exclueively in American veaselB for five years continuouelj prior to hin 
application to be admitted a citizen, and who, for the last year of that 
term, has shipped 0017 in venaela belonging to the port of New York, ie, 
within the meaning of the natural ization laws, to be deemed a resident 
daring that term of the United Btates and a resident of this stale for one 
year, nnlees there are circumstances which show that he has maintained 
and kept up a previons renidence. [In the matter of Scott, 1 Dal;, 534; 
In the matter of Hawley, lb,, 531 ; Dunlap's Laws of the United States, 
307, 493, 494, 1167 ; Slory's Conflict of the Laws, Sees. 42 to 48.) A 
foreigner, continuously and ex cloBively employed in the vessels of a nation, 
may, by length of time, acquire a residence in that nation as efiectually aa 
though he had remained upon the laud within its boundaries ; for vessels 
are subject to the Jurisdiction of the country to which they belong, and, for 
certajn purposes, are regarded as part of its territory ; as in the case pat 
by Vattel of a child born in the veaael of a nation upon the high aeaa, 
which, he says, may be reputed to he bom in its territory. (Vattel, B 1, 
Ch. 19, Sec 216, and see Lawrence's Wheaton, p. 209.) 
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his birth, to see his father who was ill, anij remained 
there for seven years working as a mechanic, it was held 
that he had lost his residence in this country, though 
he may have intended to rfturn, and could not he 
naturalized, though he bad declared his intention to 
become a citizen, until he had lived in this country 
continuously for five years after his return. {In the 
matter of Haviley, 1 Daly, N. Y., SSI) The judge ren- 
dering judgment said that as when Hawley left this 
country for Ireland, he no doubt intended to return 
here, and as he went there in consequence of the 
illness of his father, and probably contemplated nothing 
more than a temporary absence, had it been merely a 
visit to see his parents, and had he returned to this coun- 
try within what would have been deemed a reasonable 
time, under the circumstances, in view of the intention 
he expressed when leaving, the case might have been re- 
garded as one of continuing residence never abandoned. 
But he was absent for seven years, and it appeared that 
during a portion of that time he worked as a mechanic 
in Ireland, as he had done in this country. This last 
circumstance, coupled with his long absence, was con- 
sidered decisive upon the question of residence. 

Where a person of foreign birth alleged to he illegiti- 
mate, came to this country as a member of the family of 
his putative father, whose wife was his mother, and the 
reputed father was naturalized while the alleged illegiti- 
mate child was yet a minor, it was held that as the child 
was yet an infant at the time of the reputed father's nat- 
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uralization, be became, by virtue of the act of congress, 
uataralized, and that the question of his illegitimacy 
would not be inquired into in a proceeding to contest his 
election,^ 

The mode of acquiring citizenship by naturalization 
is fully prescribed by acts of congress, in which the power 
exclusively resides, providing that aliens may be ad- 
mitted to citizenship. These acts require, aa the first 
step by an alien, that he shall declare on oath before a 
circuit or district court of the United States, or a district 
or supreme court of the territories, or a court of record 
of any of the states having common law jurisdiction and 
a seal and clerk, two years at least prior to his admission, 
that it is bona fide his intention to become a citizen of the 
United States,^ and to renounce forever all allegiance 
and fidelity to any foreign prince, potentate, state, or 
sovereignty, and particularly by name to the prince, 
potentate, state, or sovereignty of which the alien may 
be at the time a citizen or subject This declaration, on 
application for what are commonly called the first pa- 
pers, may be made at any time after the arrival of an 
alien in this country, but two years must intervene be- 
tween the declaration and the final admission, which 
latter cannot take place, however soon the declaration 
may be made, until five years after arrival in the coun- 
try. In case the alien applying to be admitted to citi- 
zenship has home any hereditary title, or been of any of 



1. Dale T. Irwin, 78 Illinaig Rep, 170. 

2. Cumming'B pedtion, 41 N. H, 270. 
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the orders of nobility in the kingdoin or state from 
which he came, he shall, ia addition to the above re- 
quisites, make an express renunciation of his title or 
order of nobility in the court to which his applicatiou is 
made, and his renunciation shall be recorded in that 
court. The evidence of the declaration and of the time 
that has intervened are the papers obtained at the time. 
Upon the application for final admission it must be 
made to appear to the satisfaction of the court admitting 
such alien that he has resided within the United States 
five years at leaet,^ and within the state or territory 



1. There mnat have been s continnous residence of five jesra on the part 
of the appticaDt in the United Slatet, and one year in theatateor territory, 
immediately preceding the application, before he can be admitted to citi- 
leDfihip, Temporary absence, either on buuneai or pleaaure, is permiau- 
ble. The proof aa to reaidencB must be the affidavit of eome person other 
than the applicant, who can swear of his oirn knoirledge that the appli- 
cant has resided in tbe state and United States durinft the required time. 
The term " conlinned term of five years at least next preceding the prea* 
ent time," hu been conetrued lo mean inch a continued residence aa has 
not been broken by a permanent absence ; but it has been held that an ab- 
sence in Europe for three years for the purpose of being educated was not 
such an absence as vould be in conSict with the requirements of the stat- 
Dte. But an absence on the part of the applicant, accompanied by his 
family, for the purpose of parsuing his bnstnees avocation in another conn- 
try, will necessitate a further continued residence for five years, although 
his residence abroad may be for a very limited time. If the intention in 
going abroad be lo take up his residence where he is going, then he re- 
nounces his intention of remaining here, although he may have made his 
declaration of intention to become a citizen. As to reaideuce in the state, 
that mast be for one year continuous, immediately preceding tbe applica- 
tion ; and any temporary residence in another state daring this time will 
deprive the applicant of his right to be admitted. As. for example, if the 
applicant would have been entitled to his certificate of citizenship on the 
1st day of May, 1S77, and on the Ist day of April, IS77, he were to enter 
into business in a neighboring state, and remove tliitber, he must necessa- 
rily remain in that state until the 1st of April, 1878, before entitled to his 
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where Buch court is at the time held one year at least ; 
and that during that time he has behaved as a man of 
good moral character,* attached to the principles of the 
constitution of the United States, and veil disposed to 
the good order and happiness of the same; but the oath 
of the applicant shall in no case be allowed to prove his 
residence. 

The applicant for admission, having complied with the 
foregoing requisitions before one of the courts above spe- 
cified, must declare on oath that he will support the con- 
certificate, fu the residence must beforonejenrpOBitiTelj. Of coorse tem- 
porarj abiieDce, Ruch as Bpendiiig the aummer id the countr;, or & trip even 
to foreign lands, is not snch an absence as would deprive the applicant of 
hie right. The oath of (he applicant ahall in no case he allowed to prove 
hia own residence. Thia fact ntiirt be proven to the MtiBfaction of the conrt 
b; oEher teotimonj than thai of the applicant Anon, 7 Hill, N. V., 137. 
But actual residence on land is not necessaty during the five yeaiii. Con- 
tinuous employment on an American ship is residence sufficient for natu- 
ralization, the alien having come to this country, intending (o remain, de- 
clared his intention, and then nhipped on a vessel subject to the jurisdic- 
tion of the United Stales. Mailer of Thomas Bye, 2 Daly, N. Y. Sep., 
525, ante. 

1. The applicant must have behaved as a man of good moral character 
during all the time he has been ia the United States, and not merely the 
five years preceding the application. Qood reputation is not enough. His 
conduct must be such as comports with good character. In re Spencer, 
U. 8. 8. C, Oregon Law Report, vol. VI., 1873. The court aaja: "In 
other words, he must have behaved — conducted himself as a man of good 
character ordinarily would, Bfaonld, or does. Character conaists of the 
quality which conatitutes the individual ; reputation the sum of the opin- 
ion concerning him. The former is interior; the latter external. The 
one is the substance ; the other the shadow." 8 Barb., 603 ; Ee parte 
Douglas, 2 Bright. Fed. Dig., 25 ; Ei parte 8anberg, 5 West, Jr., 171 ; 
Bouvier's Die., Verba Behavior; 2 Blackatone, 251, 256 ; 4 Sawyer, 213. 
The fact of good moral character most be proved by other testimony than 
that of the applicant himself. Matter of Clark, 18 Barb., N. Y., 444. 
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Btitution of the United States, and that he absolutely and 
entirely renounces and abjures all allegiance and fidelity 
to every foreign prince, potentate, state or sovereignty of 
which he was before a citizen or subject, which proceed- 
ing shall be recorded by the clerk of the court. 

An exception is made to the foregoing rules in the 
case of any alien of the age of twenty-one years and 
upward, who has enlisted or may enlist in the armies of 
the United States, either the regular or volunteer forces, 
and has been or may hereafter be honorably discharged. 
All such are admitted to become citizens of the United 
States upon petition, without any previous declaration 
of intention to become such ; and shall not be required 
to prove more than one year's residence within the 
United States previous to the application ; and the court 
admitting shall, in addition to such proof of residence 
and good moral character, as now provided by law, be 
satisfied by competent proof of such persons having been 
honorably discharged from the service of the United 
States. 1 

1. The application under this nection is m«de by petition nhowing the 
age, eolutmeat and discharge of the alien, which petition mail be verified 
in open court. The certificate of diBcharge is, of coune, the moBt com- 
petent proof for the court of the fact of an bonorable discharge, but should 
the certificate be lost, as is ■omeltmes the case, the fact of such honorable 
discharge maj be proTen to the satisfaction of the court by other docu- 
mcDtar; evidence, obtainable in moat cases from the atljutant general's 
office in Washington, or chief of the penuon bureau, coupled with such 
affidavit or affidavits as the court may require as to the idendt; of the 
applicant — The phrase. " armies of the United StatCH" in tbe act of con- 
gress, permitting taj alien who has enlisted in tbe armies of the United 
Statea to be naturalized without previous declaration of intention, does not 
include tbe marine corps. Be Baile;, 2 Sawyer, 200. 
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A record of naturalization, made by a court of compe- 
tent jurisdictiou, cannot be impeached in a collateral pro- 
ceeding, by showing by parol evidence, that the prelimi- 
nary steps required by law to procure it, were not taken,^ 
but it may be for fraud, as naturalization certificates 
fraudulently issued, without the order of the court, con- 
fer no right. It is competent to show that the parties 
were not within the jurisdiction of the court. 

In the Contested Election Cases of 1868, 1 Brewster, 183, 
270, it was held, not only that a certificate of natural- 
ization, in due form and properly attested, ia sufficienf 
evidence, in the first place, that the individual named 
in it was duly examined and sworn in open court, in the 
presence of some of the judges, that the certificate was 
regularly and lawfully issued, and that it could not be 
collaterally attacked, hut that those .who asserted that it 
was not issued according to law, must prove their allega- 
tion. "The seal of the court is conclusive unless the 
certificate hds been obtained by fraud." {ComTnonweaJlk 
V. Paper, 1 Brewster, 26S) 

This subject was fully considered in the case of The 
Acorn, 2 Abbott's U. S. Reports, 43^. The ship Acorn was 



1. People V. McGoWBQ, 77 Illinois, 644. Quo nxtrronla to feet Ihe right of 
the defendant to hold office. Allegation that he wsb an alien and inelig- 
ible. Plea that he was naturalized. Keplication, mj lid rtcard, under 
which it was attempted lo show, by paRil testimonv, tbat previous to 
naturalization he had not complied with the requirements of the naturali- 
sation laws, as to declaration of intention, &c Evidence ruled out, and 
held that the record of naturalization imports verity, and can only be im- 
peached for fraud or want of jurisdiction in the oourt iwuing it. McCnuj 
on Elections, | 321, 457. 
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libelled, one of the alleged grounds of forfeiture being, 
that the owner bad sworn falsely as to bis citizensbip. 
For tbe purpose of sustaining the allegation tbat tbe 
owner was not a citizen of tbe United States, as alleged 
iu bis oatb of enrollment, testimony was introduced on 
bebalf of tbe United States, tending to show that for 
several years- previous to the year 1866, (the year in 
which tbe vessel was enrolled,) he had resided in Canada. 
To meet tbe case thus made against him, he produced 
an exempli&ed copy of tbe record of bis naturalizatioo, 
which was admitted without objection, but on the final ar- 
gument, counsel for the United States took the following 
exception to its sufficiency : — " Tbat the preliminary pro- 
ceedings necessary to give the naturalizing court jurisdic- 
tion, viz : tbe petition, declaration of intention and oatb of 
allegiance, are not proven." It was recited in the record 
that such proceedings were bad, but it was contended that 
such recitals were not evidence, but tbat the proceedings 
themselves should have been proven. On this point the 
court said, " It is doubtful whether this objection does 
not come too late, but even if in time, tbe weight of 
authority ia decidedly against the position that such 
preliminary proceedings must be proven, and I see no 
reason for holding otherwise in this case. See Ritchie 
V. Putnam, IS Wend, 6S4-6 ; Stark v. Chesapeake Ina. Co., 
7 Canada, 4^0." 

It was also contended on tbe part of the United States 
tbat, inasmuch as tbe order of naturalization could be 
made only on proof of continuous residence in tbe 
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United States for five years immediately preceding, it 
must, in this case, in view of the evidence on behalf of 
the United States above mentioned, have been made upon 
false testimony as to the fact of such residence. This 
presented the question — Is the order admitting an alien 
to citizenship conclusive as to the requisite length of 
residence in the United States, or is that qtjestion open to 
inquiry collaterally? The court held that it was con- 
clusive.^ 

1. Bj the court: "The proceeding to oblain naturnlization is clear]; a 
jiiiliiual one, A hearing ia required to be had in open conrt, and the right 
can be conferred onlj b; the judgment of the court, and upoD Hatinfactory 
proof. It therefore has all the elementa of a judgment. That it has the 
character and attributes of a judgment, and is equally conclusive, the 
anthoritiea are entirely uniform. See Spratt t. Spratt, 4 Peteni, 393, 407 ; 
McCarthy v. Marah, 5 N, Y., 263, 279, 2S4, and anthoritiea cited ; in re An 
Alien, 7 Hill, 137-8; in re Clark, 18 Barb, 444; Kitchie v. Putnam, 13 
Wendell, 624-6. 

"The distinction between cases in which judgments may and those in 
which Ihey may not be impeached collaternlJy, as derived from the aulho- 
ritieR and founded in common sense, may be stated thus : They may be 
impeached by facts involving fraud or collusion, but which were not before 
the court or involved in the isaue or matter upon which the judgment wan 
rendered. They may not be impeached for any facts, whether involving 
fraud or collnaion, or not, or even petjury, which were necessarily before 
the court and passed upon. 

" See McCarthy v. Marab, 5 N. Y., 284 ,■ Mason t. Messenger, 17 Iowa, 
261, 272 ; White v. Merrit, 7 N. Y., 352, 355 ; aidensparker v. Sideniipar- 
ker, 52 Maine, 481, 489 ; Parkhurst v. Sumner, 23 Vt., 538 ; Lewis v. 
Rogers, 16 Pa., 18, 21 ; Warburton v. Aken, 1 McClean, 460 ; Demerit v. 
Lyford, 7 Fort, N. H., 541, 546, 549 ; Billing v. Murray, 6 Indiana, 324 ; 
Peck V. Woodbridge, 3 Day, 30, 36 ; Homer v. Fi«b, 1 Pick., 435, 439, 
441 ; Smith v. Lewis, 3 Johns,, 157, 168 ; Smith v. Lowry, 1 Johns. Oh., 
322, 324. 

"It was objected on the argument on behalf of the United States, that 
the record shows that the oath of the applicant was allowed to prove his 
residence, contrary to the eSpress provision of the natural iiation lawn, and 
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Where an alien born has voted at an election, bis 
naturalization and the consequent legality of bis vote 
will be presumed until prima facte evidence is given of 
bis want of Dsturalization.^ I 

It is not necessary that the declaration of intention 
shall be mode before the same court which afterwards 
admits the alien to citizenship. This declaration may 
be made before any of a great number of courts and in 
any state or territory. Neither must it be made before 
a court of the state or place in which the declarant 
resides, has resided, or intends to reside. The admission 
to citizenship may, therefore, as well be founded on the 
preliminary declaration made m another court as if it 
were made in the court where the final decision is ren- 
dered.* The contrary doctrine had been previously 
held in South Carolina.^ 

that the record h, therefore, a nnllitj. The record states as followe : 'And 
it appenring lo the satiBfaction of the court, as well as the oath of the said 
applicant, as from the teHtimony of Clmrfea Old and Jesse Coe,' and then 
follovs a statement of all the prerequisites to naturalization, viz.: resi- 
dence, good moral character, attacfaoient lo the principles of the constitu- 
tion, dc. The oath of the applicant ie prohibited bv the act onlj as to his 
residence. By implication, therefore, such oath may be allowed lo prove 
any of the prerequiaites other than that of rfsidence; and the court will, 
in support of the validity of tbia record, refer such oaths to such prere- 
qotsiteB only as could he lawfully provea by it, and will presume that the 
finding of the court, as to the residence of the applicant, was baaed upon 
tbe other tealimgny mentioned in the record, and not upon the oath of the 
applicant. It is a well settled rule that, when a record or other writing 
admits of two conalructions, one of which will give it force and validity, 
and the other of which will render it a nullity, the court will adopt the 
former. I hold, therefore, tbat the objection is not tenable." 

1. People V. Pease, 30 Barbour, 638. 

2. McCarthy v. Marah, 5 N. Y. Bep., Ct. of 'Appeals, (Selden) pp. 280-8] 

3. Vaux v. Kesbit, I McCorf, (Cb.) E., 366. 
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Aliens who come to the United States before tbeir 
eighteenth year, and who reside here from their eigli- 
teenth to their twenty-first birthday, may, after complet- 
ing a five years residence, (including the three of min- 
ority) be naturalized without making the preliminary 
declaration, but they must make the usual declaration 
required at the time of admission, and prove an intention 
for two years' previous to become citizens.^ 

The case of Spragin v. Houghton, 3 lUinoiB, 377, anle, 
decided that, naturalization being inessential as a quail* 
fication for safTrage, and "inhabitant" not meaning "citi- 
zen," an unnaturalized alien could vote under the state 
constitutional provision permitting all inhabitants to ex- 
ercise the rights of electors. In accordance with this 
doctrine, that inhabitants and citizens are not terms of 
the same meaning, it has been held in Fennaylvania that 
alien residents are qualified to hold borough offices 
where the law conferred the franchise npon the inhabi- 
Uirds of the borough who had resided therein for one 
year and paid the borough tax.^ The doctrine on which 
this is based is, however, dented in Massachusetts." 

In a Wisconsin case it was held that, although citizen- 
ship is necessary to eligibility, and although the candi- 
date voted for ia disqualified by reason of alienage at the 
time of the election, he may, if he received a majority, 

1. Slat« ex rel. Brown v. HcDonald, (Bup. CL, Michi|{ui;) I N. W. 
Reporter, 133 ; 5 Central Law Jounul, 22T, 228. 

2. Sievui V. Foater, 2 Binne/a Fa. Bep., 110. 

3. Harvard Collq;« v. (Dore, 5 Pickering, 370 ; Opinion of JudgM, 
Cueh. Elect. Caa., ]20 ; Case of Maiden, Cush. Elwt. Cag.. 377. 
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take and occupy the office if, before the commencement 
of the term, hia disqualification is removed by naturali- 
zation.^ 

An alien becomes instantly, upon being naturalized, a 
citizen of the United States and of the state, and has the 
right to vote at the election occurring immediately after 
if he has the necessary qualifications as to residence. 
{Morgan v. Dudley, 18 B. Monroe, 69$; Wood v. Fitzgerald, 
S Oregon, 568, supra.) 

1. State ex rel. Schuet v. Mamty, 28 WbconBin, 96. " We h&ve ftlread^ 
neen tbat Ihe groands upoD which a person not an elector U excluded from 
holding pablic office b, tbat the poweni and functions of a free and inde- 
pendent Koveroment must be exercised b; tboHe bj whom inch governnient 
was intended, that is, by the electors (hereof. So if a person who ie not an 
elector attempts to exercise the functions of a, public office, the courtn, 
upon proper proceedinj{H being instituted for that purpose, will oust him. 
This is one thing. But to hold that a person qualified to hold such office 
when the term for which he was elected commences, is disqualified merelj 
because he was not an elector when he was elected two months before, is 
another and verj different thing. What, then, ia thi: nature and effect of 
the disqualification under consideration? In mr judgment, it is that a per- 
son who is not an elector onl^ because of some disqualiScatiun which he has 
the power to remove at any time, is thereby rendered ineligible U> be •Ucted 
to a public office for a term which is to commence at a future time, but 
it is ihat a person thus disqualified shall not be eligible to Kotd such office. 
Such disqualification does not relate to the dation la, but to the hotdiaq qf 
the office. ( Quoting Cnshing's Law and Practice of L^;ialatiTe Assent- 
blift'. Sec. 78.) 

It has been argued that the logical result of these views, would render 
minors or persons who haye not resided in this state one year, at the time 
of an election, bnt who, in all other reapects, are qualified electors, eligible 
to be elected to public office, in all cases where such minora became of age, 
or snch persons complete a reHidence of one year in the state before the 
commencement of the term of office to which they may have been elected. 
In my opinion the argument is sound, and I think that persons elected to 
public offices under such circumstances, may lawfully hold the same. In 
other words, I think tbat in thoae cases, as in this case, the disqualifi- 
cniions relate to the holding of the office, and not to the election thereto. 
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CiUzeDship once entered upon, the duties it imposes, 
or the rights it secures, cannot be either renounced or 
relinquished by the act of the party himself. In Wynn 
V. Morris, 16 Ark., 414, 4^6, it is held that becoming au 
adopted citizen of a foreign government does not work a 
forfeiture of any rights vested in one by law while a citi- 
zen of the United States, though he afterwards leaves this 
country and takes an oath of allegiance to foreign gov* 
ernment with intent and effect to expatriate himself 
The general doctrine is declared in Sbanh v. Dupont, 3 
Pet., £46, to be that "no person can, by any act of his 
own, without the consent of the government, put off bis 
allegiance and become au alien." 
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LIABILITY OF ELECTION OFFICERS. 

The courts are not entirely in accord as to the extent 
of liability to which election officers may be held for re- 
jecting the ballots of legal voters. The weight of author- 
ity, however, is to the effect that, to make such an officer 
liable, malice must be alleged and proved, and that an 
action will not lie for a mere error of judgment. This 
was the rule laid down in Jenkinav. WeUdron, IX Johnt. 
N. Y., 114, by the Supreme Court of New York, in con- 
formity to the decisions of most of the states in this 
country and in England. The contrary doctrine is held 
in Massachusetts, and not without some show of reason, 
and in Ohio with some qualification. 

Jenkin8 v. Waldron was a suit brought for the rejection 
of the plaintiff's vote by the defendant, acting as an elec- 
tion officer. It was neither alleged nor proved that the 
inspectors fraudulently or maliciously refused the vote, 
and this the court considered " absolutely necessary to 
the maintenance of an action against the inspectors of 
an election." (Wickerly v. Oeyer, 11 S. & R (Pa.), 135.) 
They had no doubt that " malice is an ingredient with- 
out which the action cannot be supported," and malice 
was defined as "the refusal of a vote from impropof 
14 
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motives and contrary to the inspector's own opinion." 
It is not necessary that this should be expressly proved ; 
the jury may infer it from circumstances, A public 
officer, though not strictly a judicial officer, whose duties 
necessarily demand an exercise of judgment, is not liable 
to an action, provided he act with purity and good 
faith. That he is responsible if he act wilfully and 
maliciously, was decided by the English House of Lords 
in the case of Ashby v. While, 1 Bro. P. 0., 49, and has 
been held for law ever since. 

See also Moran v. Ben-nard, 3 Brewster, Pa., 601 ; Com- 
momueallh v. Sheriff, 1 Brewat., 18S ; Comm. v. Lee, Ibid, 
S72; V. S. V. GiUis, S Cranch C. C, U; S Peckwell, 17, SS; 
Oullen V. Morris, 3 Stark, SOS ; Slate v. McDonald, 4 Har- 
ri7igton,Del.,665 ; State v. Porter, Ibid, 556 ; State v. Smith , 
18 N. H., 91; State v. Daniels, 44 N. H., 383; Carter v. 
Ha^ov, 6 Black, Ind., 138; Slate v. Robb, 17 Ind., 636; 
Peavey v. Bobbins, 3 Jones {N. C. Law), 339; Anderson v. 
Baker, SS Md., 631; Miller v. Rucker, 1 Bush., Ky., 135; 
Rail V. Potts, 8 Humphrey, Tenn., ^5. 

The case of Rail v. Potts and Baker was an action in 
which the defendants were sued for preventing the plain- 
tiff from voting at an election in which they acted as 
judges. The jury found that the defendants bad acted 
in good faith, excluding the plaintiff's vote because they 
honestly believed he was not entitled to vote. Judg- 
ment was accordingly entered for the defendants, and an 
appeal taken. The question considered on appeal was 
the same as in the foregoing cases — whether the judges 
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of an election are responsible in damages for refusing to 
receive the vote of a legally qualified voter, they at the 
time not being actuated by any fraudulent, corrupt or 
malicious intention, but acting in good faith and giving 
their judgment upon the honest conviction that he was 
not at the time entitled to vote. It whs held, as in the 
decisions already cited, that the judges of election are 
judicial oiScers, and, like other judicial officers, are not 
liable for damages for mere errors of judgment in the 
discharge of their duties. Their conduct must be cor- 
rupt and malicious, to subject them to an action.^ The 
same doctrine is held in Maryland, in Bevard v. Hoff- 
man,^ Caulfield v. Bullock,^ and in Morgan v. Dudley,* the 
court, in the last case laying down the broad and gene- 
ral, doctrine that no judicial officer, however low his 
grade as such, is liable to suit for a judicial opinion, 
however erroneous it may be, if it be not influenced by 
improper motives,* 

1 BalJ T. Potts and Baker, 8 (Hampbre;'i) Tenoessee B, 225. 

2. Bevard v. Hoffman et al., 18 Maryland, 479. 

3. Caulfield v. Ballock, 18 B. Monroe (Kentuckj), 494. 

4. Morgan v. Dudley, 18 B. Monroe (Kentucky), 693. 

5. Morgan v. Dudley, 18 B. Monroe (Kentucky), 693. The conrt aaid : 
" It ix undoubtedly true, aa a general principle, that whenever a right is 
violated, the law provides a remedy for the injury. But thia, like all other 
general rules, ia subject Co exceptions. From the very nature of a judicial 
tribunal its action must be necessarily, in some detcree, exempted from the 
operation of this principle. Every erroneous decision violates some right 
and worka an injury to eome party. But as every human tribunal ia liable 
to err, no judge, even the most inferior one, should be held rexponsible 
for a mere error of judgment, committed by him in the regular discharge 
of the duties of hia office. * * * Ko action ought, then, in principle, 
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The doctrine in Massachusetts is that, while, in the ab- 
sence of corrupt motive, the election officer is not liable 
to criminal prosecution for depriving a citizen of his 
vote, a civil action will lie without regard to malice.' 

In United States v. Qillis et al, the attorney for the 
United States, observing that it had been intimated by 
the court that prosecutions of judges of elections could not 
be supported, unless a corrupt motive were charged and 
proved, said, that if such were the opinion of the court, 
he would enter a nolle prosequi ; the court said that such 
was their opinion, and the prosecutions were accordingly 
abandoned,^ 

The weight of authority is decidedly in favor of the 
doctrine that a judge of election, in the performaace of 
his duty, acts judicially, and is only answerable for acts 
done corruptly or maliciously. 

to be maiotainable agaiaet Ihe judges or an election, whose functions are to 
BOme extent judidsl, for refueing to receive a vote, without tiling and 
pn/iimg ihat, in so acting, Xhej were influeno^l by bod motives, and decided 
contrary to iheir own honest convictions of what was right and proper." 

I. Lincoln V. Hapgood, 11 Mass., 350. Said Chief Justice Parker: "The 
decision of the selectmen is final and conclusive as to the existing elec- 
tion; no means are known Ly which the rejected vote may be counted by 
an; other tribunal, bo as to have its influence upon the election ; or, at 
least, no practice of that kind has ever been adopted in this slate. There 
is, therefore, not only an injury to the iadividual but to the whole commu- 
nity ; the theory of our government requiring that each elective officer 
chall be appointed by a majority of the votes of all the qualified electors 
who choose to exercise their privUege. Kow if a party duly qualified is 
unjustly prevented from voting, and yet can maintain no action for so im- 
poKant an injury, unless he is able to prove an ill design in those who ob- 
struct him, he is entirely shut out Itom a judicial investigation of his 
right, and succeeding injuries may be founded on one originally committed 
by mistake." 
2. U. 8. V. Gillis et al., 2 Cranch, C. C. Rep., 44. 
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The case of Zeiler v. Chapman, went so far as to decide 
that a rejection of registered voters by the judges of an 
election will be presumed to have been made rightly 
until the contrary is shown.^ 

IHke V. Magoun, decided that registering officers are 
Dot liable in damages for erroneou.sly refusing to register 
a voter, but that they are for corrupt or malicious refusal.^ 
And EUfin v. WiUon, applies the same test to election 
judges who refuse to receive the ballot of a registered 
voter. ^ 

There are several cases in which a distinction is drawn 
between criminal prosecutions and civil suits against an 
election officer for rejecting the vote of a qualified elec- 
tor, and holding thai, in suits of the latter character, 
malice nor corruption need not be proved in order to 
maintain an action.* It was very justly observed by the 
court, in Lincoln v. Hapgood, supra, that the decision of 
the election officer being final and conclusive, an injury 
is done not only to the individual but to the whole com- 
munity, when a lawful vote is shut out, the theory of 
our government requiring that a majority of qualified 
citizens, choosing to exercise the privilege of voting, shall 
elect, and unless a citizen obstructed in the enjoyment of 
the right can maintain his action without proving 

1. H Miaaouii, 502. 

2. 44 Uisaouri, 492. 

3. 33 Maryland Beporta. 

4. KUliam t. Ward, 2 Maag., 236; Henshaw v. Foster, 9 Pick.. 312; 

Gates V. Seal, 23 Pick., 308; Jeffries v. Anthony, 11 Ohio, 372; Apderwin 
V. MillikeD, 9 Ohio St. B., 5SS ; Qilla^pie v. Palmer, 20 Wii> , 544. 
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'malice, he may be entirely abut out from judicial inves- 
tigatioQ. It is impossible to look into the human breast 
to explore motives and inteQtions, and, in the absence of 
any circumstance from which motive may be inferred, 
it cannot be proved. In criminal prosecutions, malice 
being a necessary ingredient of the crime, proof of it is 
necessary, but the injury to the right of suffrage is com- 
plete when the voter's ballot ia rejected, whether done 
with malice or not. lu Qatea v. Neal,^ the court said, 
that without the right to maintain an action, irrespec- 
tive of malice, " a voter might often be refused his priv- 
ilege upon slight and frivolous grounds, but yet under 
such circumstances as to render it difficult, if not im' 
possible, to prove actual malice in the officer superin- 
tending the elections." 

In Blanckard v. 8torm3, 6 Melcalf, S98, the court, while 
adhering to the doctrine of the other Massachusetts 
cases, ruled that, in an action against an election officer, 
the plaintiff must prove, as a part of bis case, that he 
furnished the defendant with evidence that he was a 
legal voter before his vote was refused. This rule of 
evidence, making proof from which wilfullneas on the 
part of the election officer may be inferred, necessary 
to the maintenance of an action, is a near approach to 
the doctrine held in the majority of states, and shows a 
tendency in that direction by the court which originated \ 
the opposite doctrine. 
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BRIBERY AND CORRUPTION. 
Bribery tu a Cautefor Diafranehiaement. 

It is the design of the elective Bystem, and essential to 
its successful operation, that elections shall be pure as 
well as free, and legislative ingenuity has been exhausted 
in devising laws to prevent and punish all practices in- 
tended or having a tendency to make the ballot express 
anything but the independent, untrammeled and honest 
opinion of the voter. That these laws are evaded, and 
that corruption in its various forms is a, growing evil, is 
not the fault of the framers of our state constitutions, of 
legislators, or of the courts. 

The constitutions of several of the states contain pro- 
visions making bribery a cause for disfranchisement, — 
the severest penalty that can be visited upon a freeman, — 
or empowering the legislature to do so, which power has 
in most cases been exercised. The reader is referred to 
the chapter on state constitutions, in which he will find 
clanses providing that conviction for bribery shall or 
may forfeit the right of an elector in the following states : 

Alabama, (i4»te page 59); California, (page 49); Con- 
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necticut, (page 25) ; Delaware, (page 37) ; Florida, ( page 
68) ; Georgia, (page 52) ; Kansas, ( page 36) ; Kentucky, 
( page 53 ) ; Louisiana, ( page 56 ) ; Maryland, ( page 39 ) ; 
Mississippi, (page 58); Missouri, (page 46); New Jersey, 
(page 30); New York, (page 27) ; Ohio, (page 31) ; Oregon, 
(page 34) ; Pennsylvania, (page 41) ; Rhode Island, (page 
20); Tennessee, (page 54); Texas, (page 66); Vii^nia, 
(page 43); West Virginia, (page 61.) 

In the states in which the legislature is not empowered 
to make disfranchisement the penalty for bribery, tliere 
are statutes making it a misdemeanor, punishable by 
fine and imprisonment. Some of these laws are remark- 
able for their comprehensiveness in defining of what 
bribery shall consist, and all of them include every in- 
direct inducement, in the way of gift or promise of reward, 
and every manner of influence which operates upon the 
ambition, greed or appetite of the voter, as within the 
definition of bribery. 

In most of the states a conviction for bribery disquali- 
fies from holding any office of honor, profit or trust. lu 
states where this is not imperative, it is provided by 
statute that any candidate who is guilty of bribery shall 
forfeit the office. Kansas, Ohio, Wisconsin and Penn- 
sylvania are examples. In the last named state the 
constitution provides, that any candidate for office who 
commits bribery, shall be disfranchised for four years. 
Others guilty of the ofiTence, apon being challenged, lose 
the right to vote at the election which the bribery was 
intended to aEfect 



DigizedtyGOOgle 



Bribery and Corruption. 



To preclade the voter from having any other than a 
public interest in the result of an election, betting upon 
it, or making any contingent gain or loss, advantage or 
disadvantage dependent upon the result, is forbidden 
and is discountenanced by the courts. 

A case in 36 Witconsin Reports illustrates the extent to 
which the courts go in discountenancing all appeals to 
the cupidity of voters collectively as well as individu- 
ally. After the salary of a county judge had been fixed 
by the board authorized by law to regulate it, a candi- 
date for the office published and circulated a promise 
addressed to tbe electors of the county, that, if elected, 
he would perform all tbe duties for a less sum than had 
been named. He received a majority. There was a con- 
test for tbe office. The court held that tbe offer to accept 
for his own Dse less than the legal fees attached to the 
office, made for the purpose of infiuencing votes at the 
election, invalidated the title to the office. (State ex Ttl. 
Newell V. Pwrdy.) 

Tbe court said: "Hawkins, in his treatise on the 
Pleas of the Crown, after defining the term bribery, when 
used in a strict sense, that is, as descriptive of a crime, 
proceeds thus: 'Also bribery sometimes signifies the 
taking or giving of a reward for office of a public na- 
ture. And certainly nothing can be more palpably pre- 
jndicial to tbe good of tbe public than to have places of 
the highest concernment, on the due execution whereof 
the happiness of both king and people doth depend, dis- 
posed of, not to those who are most able to execute them, 
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but tijose who are most able to pay for tliem ; nor can 
anything be a greater discouragement to industry and 
virtue, than to see those places of trust and honor which 
ought to be the reward of tliose who by their industry 
and diligence have qualified themselves for them, con- 
ferred on such as have no other recommendatioa than 
that of being the highest bidders ; neither can anything 
be a greater temptation to officers to abuse their powers 
by bribery and extortion and other acts of injustice than 
the consideration of the great expense they were at in 
gaining their places, and the necessity of sometimes 
straining a point to make their bargains answer their 
expectation.' {Vol. I, chap.S7.) Again the same learned 
author says : ' It is of the utmost importance to the pub- 
lic welfare, that, in the administration of the govern- 
meut, none but persons competent to perform the duties 
of their offices should be admitted to any department. 
But if the sale of offices were allowed to those who have 
the patronage and appointment, it is evident that there 
would be the greatest danger of situations being filled, 
not by those whose talents fitted them for the station, but 
whose purses enabled them to obtain it. The sale of 
offices may, therefore, justly be ranked as an ofience 
against the political economy of the state.' {Booh Z, 
chap. 3^, page 74^.) It will thus be seen that the sale and 
purchase of an office is considered as a kind of bribery. 
The effect of bribery, by the rules of the common law, 
independently of any constitutional or statutory provi- 
sion on the subject, is thus stated by Lord Glenberiue, in 
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his iiote on the case of St. Ivet, S Election Oua {Doug.), 
403 : ' It is essential to the very idea of dedion, that it 
should he free.' " 

After quoting several authorities the court adds : 
"The doctrine which we think is established by the 
foregoing authorities, and which we believe to he sound 
in principle, is that a vote given for a candidate for a 
public office in consideration of his promi&e, in case be 
shall be elected, to donate a sum of money or other 
valuable thing to a third party, whether such party be 
an individual, acounty, or any other corporation, is void. 
The power to reject such vote is not vested in the election 
canvassers, but is vested in the court which is called 
upon to determine judicially the result of the election." 

To the same effect is a case decided very recently in 
the Iowa Supreme Court, in which it is held, that a 
promise by a candidate to pay into the public treasury, 
if elected, a part or all of his compensation, is within the 
meaning of the statute, an offer of a bribe to an elector, 
that will disqualify the former from holding the office.' 

The same doctrine was affirmed in Missouri in a late 
case, in which the court remarks: "The transaction 
/ of which the state in the present case complains may 
have been entered upon with laudable motives, hut it is, 
as we think has been successfully shown, decidedly de- 
moralizing in its tendencies, and utterly subversive of 
the plainest dictates of public policy. The maxim in 

1. Per Adama, J., Sapreme Court of Iowa, April, 1880. 
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each cases should be obata principii$, and it is only by a 
rigid observaDce of which, by the courts, that the purity 
of elections can be preserved."^ 

This is most salutary doctrine. Society cannot afford 
to do violence to the moral of its own laws, as it would 
be doing if those whose duty it is to administer its laws 
were to allow any direct appeal to the pecuniary 
iuterests of taxpayers to be successful in securing a pub- 
lic ofBce. 

Bargains to Jnjluence Voters. 

The courts refuse to enforce, as against public policy 
and tending to corrupt elections, all bargains to influ- 
ence elections or to secure nominations. 

The case of Strasburger v. Burk, Am. Law Reg., N. S., 
607, applied the doctrine to primary elections. The 
plaintiETsued to recover money expended at the request 
of the defendant to influence a prinaary meeting in the 
selection of delegates. The court held that he could not 
recover, saying that " it is equally injurious to the public 
whether a man sells his influence with the voters at a 
primary election or at a legal election, and it is equally 
corrupting to voters whether they are treated to beer 
and cigars to influence their votes at a primary election 
or at a legal election." 

NichoUs V. MudgeU, S2 Vermont Rep., S46, is to the same 

1. The State ei rel. AUoine; General t. Collier, Supreme Court of 
MiBsouri, April, 1S79. 
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effect. The action was in debt. The defendant admitted 
that he had been indebted to the plaintiff, but alleged 
that they bad entered into an agreement by which, in 
consideration of hie giving his influence to the plaintiff, 
who was a candidate for ofSce, and of bis being elected, 
the debt was to be discharged ; that lie had given his 
influence and that the plaintiff was elected. The court 
held that the agreement was void, and that the debt was 
not discharged. 

The opinion of the judge says: "It is not claimed 
but that such ap agreement is immoral and void. It is 
only claimed that they did not in express words aay that 
the defendant should vote for the plaintiff. Although 
nothing was said about the defendant's vote, yet thia 
meaning was unmistakable Men who enter into cor- 
rupt bargains are not to be expected to speak out in plain 
language the name of the criminal act which they are 
about to commit. 

"The bargain was not only the sale of the defendant's 
vote, but also of his influence and exertions against his 
convictions and opinions. The defendant generally voted 
for the candidate of the other party, and but for this 
agreement would not have voted for the plaintiff nor 
favored his election. This also waa immoral and against 
public policy. Every voter is bound to use his influence 
to promote the public good, according to his own honest 
opinions and convictions of duty. If for money or other 
personal profit be agrees to cast bis influence against 
what he believes to be for the public good, be is corrupt 
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and the aKreement void, even though in the actual exer- 
cise of his influence against his conscience he resorts to 
no unlawful means. Such bargains cannot be enforced 
by law. Another reason why they cannot be enforced is, 
not only because they are made criminal ads by statute, 
or are opposed to the provisions of the constitution, but 
because of their own inherent turpitude, because they 
are corrupt and corrupting, because they are destructive 
to public virtue and the welfare of the community." 

Invalidity of Election Conlrada. 

The case of Jackson v. Walker, is a notable example of 
the firmness with which the courts have set their faces 
against all indirect devices for corruptly influencing 
elections. Suit was brought to recover a sura alleged to 
have been promised to the plaintiff by the defendant if 
he would suffer a certain log cabin to remain and be 
kept open for the benefit of the whig party. The log 
cabin was kept open to promote the election of the whig 
electoral ticket. The Supreme Court on error held that 
the contract was illegal, being within the mischief at 
which the statute to preserve the purity of elections is 
levelled, and there was judgment for the defendant. (5 
HUl, N. Y. Sup. a. Rep., S7.) " It is said that the statute 
only forbids the contribution of money for corrupt pur- 
poses. But the statute says nothing about corruption ; 
it declares that the thing shall not be done; with two 
specified exceptions, it provides, that money ' intended 
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to promote an election,' shall not be coDtributed. The 
If^ialature evidently thought, that the most effectual 
way 'to preserve the purity of elections,' was to keep 
them free from the contaminating influence of money ; 
they said you may contribute money to pay for printing 
and circulating votes and information, but not for any 
other purpose. If this contract be void, it is said that 
money cannot be contributed to hire a room for holding 
political meetings. That is undoubtedly true, if the 
object be to promote the election of any particular per- 
son or ticket." 

In Mackam v. Dow, 3S Vermont Rep., 7S1, which was 
an action on a promissory note, the testimonv introduced 
by the defendant tended to show that the note was given 
upon the consideration that the payee, who was a United 
States mail agent, and contemplated resigning his ofBce, 
agreed to resign in the defendant's favor, and to use his 
influence with the departments at Washington, for the 
defendant's appointment to the place. The plaintiff 
proved that he had performed his part of the contract ; 
but it was held that, the consideration of the note having 
been really the sale of an office, it was illegal, and that 
the action could not be maintained. 

The case just cited follows the principle upon which 
Ferris v, Adams, (^3 Vermont Rep., 1S6,) was determined. 
That was also an action on a note executed by the de- 
fendant to the plaintiff, who held the office of sheriff, in 
consideration of his being appointed a deputy. Redfield, 
J., in deciding the case, characterized ttie sale of public 
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offices, or of one's influeDce in obtaining appointments 
to them, as " a transaction of so vicious a character, that 
it is no sufficient consideration for a promise."' 

1. By Ihe coort: ThiR is the general current of all the English bookB 
upon Ibix Buttject 7 Bac Ab. Tit. Offloei and Officers, F. B. The case of 
Bex V. Vaughan, 4 Barr, 2494, ix the case of an information againit one 
for attempting lo bribe a priv}' counsellor lo procure a patent for a public 
office in the gift of Ihe king. And thii was held to be an indictable ofieDce 
at common law. Ixird Mansfield, in giving judgment against the reapon* 
dent, in reply to Clie argument attempted to be drawn from tbe frequency 
of similar trannactionB, says: " [f these transactions are believed to be fre- 
quent, it is time lo put a stop to them." The case of King v. Flympton, 2 
Ld. Raym., 1377, is a public proaeculioa Bgainst one for allempliog to 
bribe a corporator to vole for a particular candidate for a corporate office, 
and is notimportantto the present qneation. Law v. Law, 3 P. Wms., 391, 
is the case of brokerBt;e of office, as it is termed, where the procurer look a 
bond of the incumbent for an annual stipend of £10. The court of chao- 
cery relieved against the bond. The Lord Chancellor held that ^viug 
money to one to influence the commissioners, in whose ^ft the appointment 
is, wad altogether as bad aa giving money to the commisuoners themselves 
to secure the appointment, Staokpote v. Earl, 2 WiJs, 183, is aumaijmt 
upon a promise to pay the plaintiff £2 to find a purchaser for the defend- 
ant's office of the port of London. It was held an illegal contract at com- 
mon law. Justice Clive faid " he thought the sale of officee malum in Be 
at common law." Garforth v. Fearon, I H. Bl , 327, ia where one roan 
allowed bis name to be used to obtain an office in the customs, which it 
was agreed should be executed by the plaintifi^ and he receive the profits ; 
bnt after the appointment the defendant declined to do ao. The court held 
that no action will lie upon such a contract, it being void, both at common 
law and under the statute. Harrington v. Du Chatel, 1 Br. C. C, 124, is 
where one held the nomination of certain officers in the king's household, 
and nominated the defendant for one, taking from him a bond for 1001. 
therefor. Lord Thurlow granted a perpetual injunction against the bond, 
although he did not regard the case as coming within the statute of £dw. 
VI., but treated it an a matter of public policy of the Jaw. Many other 
English cases might be cited to show that, at common law, the sale of an 
office, or of any agency or influence in the procuring of one, is illegal, and 
that any contract, made upon any such consideration, is void. The Amei^ 
ican cases, and the general opinion of the profession, certainly favor the 
view we have taken of this case. The opinion of Woodbury, J., in Mere- 
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Duke V. Aabee, 11 Iredell, IIS, is instructive as showing 
the liberal construction of the statutes against election 
bribery, by the courts. The defendant being a candi- 
date for an elective office, requested the plaintiflF to fur- 
nish bis friends, upon public occasions during the can- 
vass, with liquors and other articles. The action was 
for the liquor furnished at this request. The plaintiff 
swore that he did not furnish the liquor with any design 
of iotluencing voters and did not himself vote for the 
defendant. The jury found for the plaintiff, but the 
verdict was set aside. 

The opinion of Nash, J., quotes from the legislative 
acts to punish bribery at elections, which are similar in 
substance and identical in design with the legislation in 
other states, and the English statutes after which they 
were modeled, and remarks that they bear so striking a 
likeness to the latter that the decisions of the English 
courts are very safe guides to us. Several of these are 
referred to. 

Rebbans v. Orickett, 1 Bos. and Pui., S64, was a suit for 

dUh T. Lsdd, 2 N. H., 617, recognizes this diatiDcIion an valid and impor- 
taDt. The learned jud^ bsjb ; '' Bat shoald even a, deputj sheriff agree to 
paj the high eheriffa grons snm, at all events, the contract would be void,'' 
The same principle is virtually confirmed in Csrleton v. Whitcher, 5 N. 
H., 196, and in Cardigan v. Page, 6 lb., 182. The eame rule ia recognized 
In Oroton v. Waldobotongh, 2 Fairf, 306. The caae of Love v. Bucknor, 
4 Bibb, S06, is the verr caae before this court ; and the court held the bond 
given to indemnify the sheriff against the defaultH of the deput; void. We 
should not perhaps be prepared to go that length. The case of Lenis t. 
Knox, 2 Bibb, 453, is much like the last case. And the cases of Overton 
V. Rhodes. 3 A. K. Marsh, 205, and Baldwin v. Bridges, 2 J. J, Marsh, 7, 

15 
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provisions furnished the voters at the request of the de- 
fendant, who was a candidate at the time, and it was 
decided there could be no recovery, " because the con- 
tract was Ttialum prohibitum. The person treating is 
within the statute whether he be the agent of the candi- 
date or not. {LopJumae v. Wharton, 1 Campbell, 660; 
Ward V. Nanny, « Car. & P., 399; U E. C. L. R, 369.) In 
another suit it was decided that "if a mercer sells 
ribans, knowing that they are to be distributed to voters, 
he cannot recover the price." {Richardson v. Webster, S 
Car. & P., 1S8. And so, if a candidate pay the expense 
of buying out the freedom of voters, or pay their travel- 
ing expenses, they incur the penalty of the statute. 
{Ut Sel JV. P., page IS; Bayntun v. Cattle, Id. M. & Rob., 

ees.) 

Following these precedents, the North Carolina court 
stated the spirit and letter of statutes against bribery to 
be hostile to every attempt to inSuence voters, however 
insignificant or indirect the means employed, and held 
that their policy applied to all persons, irrespective of in- 
tention, who knew the object with which voters are en- 
tertained, so far as recovery for the entertainment is 
■concerned. 

"If in England," said Judge Nash, concluding his 
opinion, and we adopt his remarks as a fitting close to 
this chapter, " the purity of the ballot box is considered 
so important, how much more sedulously ought it to be 
guarded here. Upon the virtue and intelligence of the 
people our institutions rest ; nor can they be endangered 
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until these principles are lost sight of. The legislature 
has done its part, and if its enactments are enforced, by 
those to whom the duty belongs, much may yet be done 
to give them stability and vigor. And among the most 
corrupting practices of candidates for ofiice, is the one 
we are considering in this case ; it is bribery of the most 
vicious and destructive tendency, and deserves to find no 
favor in>eourts of justice or from the people themselves. 
Whenever the ofTence is known to exist, the law ought 
to be rigidly enforced," 
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ELECTION CONTESTS. 

Most of the questions that arise in election contests, on 
the merits — questions which go to the qualifications of 
the voter, the legality of the ballot and whether it was 
counted for the right person, and the regularity of the 
election — are considered in the preceding chapters. 
There are certain established rules touching the rights 
of the claimants pending the inquiry into the merits 
which may be now stated. 

The constitution of every state makes each house of 
the legislature the judge of the qualifications and re- 
turns of its own members, and the constitution of the 
United States contains the same provision relative to the 
Senate and House of Representatives. In considering 
and determining between rival claimants to seats, there- 
fore, these bodies are entirely independent of the courts, 
this being essential to the maintenance of their equality 
as co-ordinate branches of the government. All other 
bodies and officials, however, are, as we shall see,^ within 
the jurisdiction of the courts. 

1. Kerr t. Trego, 47 Fa Htat^ 2S2, post. 
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The Mode of Procedure. 



The common law method of trying the title to office 
was by the writ of quo vmrranio, and this practice still 
obtains in addition to statutory provision for other 
methods. Originally the proceeding, instituted against 
the defendant as an usurper in office, the judgment of 
ouster against him carried with it a penalty in the na- 
ture of a fine, as it was considered a public offence to 
usurp an office. But its object is now practically con- 
fined to trying the right to the disputed office. The pro- 
C'\ -iiag^ iT.dcT qiin waTranto&rQ iu many slates regulated 
by statutes, which do not change the common law very 
materially, but it^is safe to consult them, as they are, in 
some respects, remedial and should be strictly followed. 

Procedures other than that of quo warranto have beeu 
substituted in all the states for contesting the election of 
platp and county officials. The acts providing for these 
contests create the tribunals before which they shall be 
had, and prescribe in detail the course of proceedings. 
They are more summary than the old method, and 
an improvement upon it, as, under them, the merits of 
the case may be more quickly reached and the abuse of 
long continued usurpation in office prevented. 

Congress has also provided by law the method of con- 
testing elections in either house. (See appendix.) 

The Cerlifieale of the Returning Officers. 

The certificate of the election returning officers is prt- 



DigizedtyGOOgle 



Election Contests. 231 

mafadt evidence of the right of the person holding it,^ 
and the primary evidence in a proceeding contesting his 
election. If the returning officer refuse to issue it, sec> 
ondary evidence may be oBered by the party claiming 
the election. The election officers can only be required 
to certify to the facts required by the statute, and their 
certificate is evidence solely of such facts,* but their re- 
fusel or neglect to perform the duty imposed upon them 
by the statute, cannot operate to defeat the popular will 
or deprive anyone of his rights.' . 

In the organization of legislative bodies it is the gen- 
eral rule, where a seat is contested, to permit the person 
holding the certificate, signed by the officer or officers 
authorized by law to issue credentials, to qualify and 
take his seat in the first place, subject to a decision upon 
the merits.* 

The New Jersey case was one in which the lower house ' 
of congress rofurfed to allow tiiose holding the governor's 
credentials to be sworn. The case was a peculiar and 
extraordinary one. One set of claimants held certifi- 
cates of election signed by the governor; the others 
presented certificates of the secretary of state, showing 
that they had received majorities of the votes cast 
in their respective districts. A protracted discussion, 
while the house was yet in an unorganized state, resulted 

1. Eerr r. Tr^o, 47 Pei. Sute K., 292. 

2. Switzl«r V. Anderson, 2 Bartlelt, 374. 

3. Richards' Ciue, CI. & H., 95 ; Clemeiils' Cise, 1 Bartlett, 266. 

4. McCrary on EleclionB, |S 204, 205. 
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in a refusal to admit either set of claimants pending the 
investigation, the majority being satisfied that the gover- 
nor's certificates were in fraud of the electors.' 

The form of the certificate or credential ie immaterial. 
It is sufiicient if signed hy the officer authorized hy law 
to issue it, and if several are required to join in issuing it, 
it is generally sufiicient if a majority sign it.^ And when 
the law does not expressly designate the officer who 
shall certify to the election of a member of congress, a 
certificate signed by the governor of the state, with the 
seal of office attached, will be accepted as lawful, and as 
pHmafade evidence of the holder's title, under the statute 
of 1867." 

Cases have occurred in which it was necessary to de- 
cide between claimants holding certificates from the 
same officer. This was the case in Morton v. Daly. The 
governor first issued his certificate to Morton, and sub- 
sequently, upon the alleged discovery of fraud, gave 
Daly a certificate declaring him to have been elected. 
The House allowed the latter to be sworn and take bis 
seat pending investigation. This decision is questioned, 
inasmuch as it recognized in the governor the right to 
. exercise judicial functions and enquire into fraud, con- 
trary to several authorities holding that in the absence 
of law vesting the executive with judicial powers, he 
cannot exercise such powers, for the purpose of invest!- 



1. Ibid., ; 205. 

2. Case of Clark, 42 Congress. 
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gating charges of fraud and deciding upon them.^ In a 
later case, {Wallace v. Simpaon, £ Bartleti, 56B,)^a which 
Mr. Simpson held the governor's certificate, and Mr. 
Wallace held a certificate of the canvassers setting forth 
that be had received a majority of the legal votes, ac- 
companied by a statement alleging that frauds and 
irregularities had occurred in the election, and that 
although they bad given Simpson a certificate they 
believed Wallace elected, the house acted upon the 
doctrine that the second statement, showing on its face 
that the canvassers had gone beyond their province, 
was unauthorized, and that the governor's certificate es- 
tablished a prima facie case, and entitled the holder to 
the seat. This doctrine has since been established by 
frequent decisions. 

An exception to the rule which makes the certificate 
signed by the proper officer prima facie evidence of title, 
occurs when the paper contains some recital of facts im- 
pairing its value for that purpose. If facts are recited, 
for example, contradicting the purport of the certificate 
by showing that certain votes were not canvassed which 
might have changed the result, or by showing affirma- 
tively that the holder of the certificate was not in fact 
elected, the prima faa^ case is destroyed, and it will b© 
competent to go behind the certificate to inquire into the 
facte. If it appear upon inquiry that the canvassing 
of the omitted vo^es would not have affected the result, 

1. Slate ez r«l. filand T. Bodman, 43 Minn., 256; State v. Steen, 44 
Mo., 224-228, 
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the priTtia fade case is re-established. (Kountz v. Kof- 
froth, e B^rOeU, 25.) 

The exception just mentioned having relation to cases 
in which the certificate contains some unusual feature, 
and is not, therefore, in ordinary or regular form, the 
rule still holds good that a certificate of election, regular 
in form and signed by the proper authority, generally 
confers upon the peraoii holding it i\ie prima facie right 
to the office,^ and is evidence of his title which can 
ordinarily only be overcome by a contest in the manner 
directed by law.^ 

T]ie syllabus of the decision in Kerr v. TVego et al.,4^ Pa. 
State, £9S, reads: "In all bodies that are under law, 
where there has been an authorized election for the office 
in controversy, the certificate of election which is sanc- 
tioned by law or usage, is the prima facie written title to 
the office, and can only be set aside in a contest in the 
forms prescribed by law." This was a proceeding founded 
on a bill in which the complainants alleged that, having 
been duly elected to the common council of Philadel- 
phia, they had attended the meeting held by the mem- 
bers continuing from the preceding year, and presided 
over by the president whose term had not yet expired, 
and had duly organized, forming a quorum. But that the 
defendants and other members had refused to act with 

1. People T. Miller, IS Mich., SS ; Crowell t. Lambert, 10 Minn., 369 ; 
Slile V. Sherwood, 15 Uinn^ 221 ; Stale v. Chunshill, Ibid, 445. 

2. Commonwealth v. Baxter, 35 P^n. SL B., 263; The State v. The 
Qovemor, 1 Dutch., N. J., 331; Kerr v. Trego, Supra. 
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them, had disturbed their proceedings, and threatened 
and intended to exercise, as a separate body, the powers 
of the common council. It appeared that the complain- 
ants had all presented their certificates at the time of the 
oi^anization, bat that their seata were contested. The 
Supreme Court (Lowrie, J., delivering the opinion) held 
that the courts had the authority to redress such wrongs 
because " all bodies, except the supreme legislature, are 
wider law " and " subject to the judicial power established 
by the constitution ;" that the body represented by the 
complainants having maintained the forms of organiza- 
tion accorcJing to the laws and usages of the body, \.iid 
legitimately organized, the certificates of the new mem- 
bers being evidence of their right to admission, subject 
to contest, 

Eadley v. Qity of Albcmy and Hunter v. Chandlee, al- 
though not decisions in election cases, may be noticed 
here as illustrating the cfTcet given by the uourts to elec- 
tion certificates in collateral proceedings. 

Hadley v. Oity of AJham/, decided by the New York 
Court of Appeals, is autbwity for the doctrine that while, 
in a proceeding between the people and a person claim- 
ing an office, to impeach the election, the certi6cate is 
only prima facie evidence of the right claimed under it, 
and may be impeaclied, yet in a controversy arising col- 
laterally or between the party holding the certificate and 
a stranger, it is conclusive of the election of the oflBeer, 
and is not open for determination by a jury. In the 
case referred t6 the plaintiff brought suit to recover his 
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salary as policeman. The defence was that he had been 
removed by the mayor. The plaiDtiET offered to prove 
that his removal was not legal, because the person claim- 
ing to act as mayor was not elected, and to sustain this 
offered in evidence the returns to impeach the certificate 
of election. The court ruled the evidence out, and was 
sustained on appeal.^ 

The decision in Hunter v. Chandler, 45 Mo., iSS, waa 
that when one, who is in office under a commission, re- 
signs pending a quo warranto proceeding on the part of 
the state against him and the proceedings are abandoned 
before the right to the office is determined, an action 
cannot be maintained against him for the emoluments 
he may have received, by the person claiming to have 
been entitled to the office, unless he has first established 
bis right in a proceeding for that purpose. 

The Hearing. 

The inquiry in all contested elections, whether in 
legislative bodies, in courts or before a jury, or upon quo 
warranto, opens the whole question,' and goes to the 
merits of the ease, the object being to ascertain and give 

1. Hadley V. Ciij of Albany, 33 N. Y., 603. Denio, J.: "If thequea- 
tion had arisen upon an action in the nature of a quo warranto ioformBT 
tion, the evidence would have been competent ; but it would be ictolerable 
to allow a party affected by the acts of a person claiming to be an officer, 
to go behind the official determination to prove that eoch official determi- 
nation arose out of a mistake or fraud." Hunter T. Chandler, 45 Mo., 
453 ; Peyton v. BreDt, 3 A. Cr. C. C, 424. 

2. McCrary on Elections, \ 287 ; The People v. Vail, 20 Wend, 12. 
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effect to the will of the majority of legal voters who voted 
in the election.^ Accordingly, the return? may be im- 
peached, the ballots recounted, their legality, when ques- 
tioned, inquired into and their meaning, when doubtful, 
ascertained,' and all allegations of irregularity, fraud 
and corruption examined into. In Missouri it is held 
that, if a contestant seeks to go behind and set aside the 
returns, he ipuat set forth in his pleadings wherein they 
are false. ^ 

In Howard v. Shields, 16 Ohio St. Rep., 184, where the 
fact was that the election officers had omitted to sign the 
poll books and tally lists, at the proper place, and had 
omitted, also, to state the aggregate of the votes cast, it 
was decided that verbal evidence was admissible to ex- 
plain and correct the omissions. 

The rules for counting disputed ballots in which the 
initials only of a candidate are used, or a wrong initial, 
or one initial omitted, or jn which the voter has substi- 
tuted a written for a printed name, have been already 
stated,^ and need not be repeated now, further than to 
say that, in such cases, the decisions are, that the inten- 
tion of the voter should prevail when it can be ascer- 
tained. 

People V. Pease, supra., is authority upon the point 
that if a voter refuses to disclose for whom he voted, 

1. People V. Vail, eupra. ; Commonweallh t. Commisiiioners, 6 Rawle, 77. 

2. People T. Pease, 27 N. Y., 46; CuBhing's Am. Par. Law, | 189, 210. 

3. Bute ez rel. Townaley, S6 Mo., 107. 

i. Ante; Chapter on Cooduct of Elections. 



izedtyGOO^IC 



SUFPRAGtt AND ELKCnONS. 



which he haa the right to do unless he voted illegally,' 
circumstanti&l evidence may be resorted to, identfying 
him with a certain party, or showing from whom he ob- 
tained hia ballot, from which a presumption may be 
raiaed ; and where a person is shown to have voted ille- 
gally, he may be required to say for whom he voted, 
unless he decline, because to do so would be self-crimi- 
nating. {Brightly'a EUetion QoBea, IS4S; MeDanid'i Case, 
S Pa. Law Journal, SJO.) And, in accordance with the 
doctrine in People v. Pease, that circumstantial evidence 
may be reaorted to, such circumstances as that the illegal 
voter asked for a certain ticket, that there were no 
scratched ticketa, etc., were admitted. ( Thompson v. Evdng, 
1 Brewal., 68-69.) 

HcDanieU' case and others state the rule to be, in 
cases where illegal votes are shown to have been polled, 
without showing for which candidate, to deduct from 
each the per centage which the illegal vote is of the 
whole number cast. {Ouahing'a Election Cotes, 683; 
Shepherd v. Qibbong, 6 Brewd., JS8.) This is obvioasly, 
however, an expedient which, though it may make the 
aggregate, as reduced, a better representation of the legal 
vote, can only reduce the majority of the leading candi- 
date. The only alternative is, in such cases, to order a 
new election where there is power to do so. Bat it was 
held in Dufey'a Cote, 4 Brewster, 631, that where notice is 
given by a contestant to the person having the majority 

1. People T. Cicolt, 16 Mich, 283; State v. Hilroantel, 23 Wis., 422. 
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that illegal votes were received, it ia incumbeDt upon 
the latter either to prove that the votes were legal or 
that they were cast for the contestant, and, if he fails to 
do 80, they will be taken altogether from his count. 
Mr. McCrary doubts the correctness of this doctrine,^ 
and it would certainly seem to be contrary to the familiar 
principle of evidence which puts the burthen of proof 
on him who afBrms. 

The disposition of the courts is against rejecting the 
entire poll if it is possible to ascertain for whom the 
majority of legal votes were given,^ and if, in recounting 
the ballots, it be found that some of them have been 
marked by the election officers in violation of the stat- 
ute, they should, nevertheless, be counted.^ Where the 
statute provides how the ballots should be kept after the 
election and they are so kept, they are the best evidence, 
but if they have not been so kept, it is questionable 
whether they should be received in evidence. If they 
are, their value is for the court or jury to decide upon 
under all the circumstances.* 

Notice is indispensable in all contests (BrighUy'a Elec- 
tion Cases, 64s), and where it is to be given within a 
given number of days after the determination of the re- 
suit, the rule for computing the time is to include the 
first and exclude the last day, or vice versa, 

1. McCrsry on the American Lnn of Elections, page 227. 

2. Biddle and Richards v. Wing, CI. & H., 504. 

3. McKenzie t. Btazlon, Oiddiaga v. Clark, 42d Coogresi. 

4. Cooley'a ConstitutioDul Limiiationa. 
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Q}io WarraTito and Mandavma. 

Statutory provisions for contesting electioDS do not 
abolish the proceeding by quo warranto to inquire by 
what right a person occupies an office, and to oust him if 
he is an usurper. {Pe<^le v. Holden, 12 Cal, ISS) The 
two remedies are distinct, that by qua ioarranio belonging 
to the people "in the right of their aovdreignty." {Ibid.) 
Mandamus is not the proper remed^ for obtaining pos- 
session of an office, but it will lie to compel the election 
officers to perform such duties as are required by statute 
and aa are purely ministerial — as to canvass the returns 
and declare the result as shown by them and decided in 
a proper action, and issue certificates in accordance there- 
with. {Clark V. McKemie, 7 Bush, Ky., SSS.) Mandamus 
may also issue to compel the officer whose duty it is to 
swear in the person elected to perform that duty. {Ez 
parte Heath, 3 Hill, 4^.) But this will not confer any title 
not already existing. {High on Extraordinary Remedies, 

iss.) 

With these exceptions, the general rule applies in 
controversies relating to elections, as in other controver- 
sies, that the writ of mandamus will not be granted 
where another adequate remedy exists, and the courts 
refuse it in all cases in which an information in the na- 
ture of a quo warranto, or other proceeding provided by 
statute, will secure to the aggrieved party the rights of 
which he is deprived. The authorities are numerous in 
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this coantry/ and the courts of England hold the same 
doctriae.^ 

1. HighonEitraotdiDiijBem., {49; People t. N.Y. 3 Johns. Cb&, 79; 
People V. Snp. of Oreeae, 12 Barb., 227 ; Anderson v. Cdson, 1 Neb, 172 ; 
Bonner v. State, 7 Geo., 473; St. Louis Co. Ct. v. Sparks, 10 Mo., 118; 
Slate T. Rodman, 43 Mo., 256; People t. Council of Detroit, 18 Mich., 
338; Underwood V.White, 27 Ark., 382, etc. 

2. King V. Mayor of Colchester, 2 T. B., 260 ; Queen y. Derb/, 7 Ad. & 
E., 419. 
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COMMISSIONS— THEIR EFFECT AND REVOCA- 
TION. 

The rigbta conferred by commisaiona and the power of 
the governor to revoke them, in cases of officers chosen 
by the people, were considered by the Supreme Court of 
Pennsylvania in the case of Emng v. Thompson, 43 Penn- 
sylvania Slate Reports, S7S. Ewing had been commissioned 
by the governor as sheriff, having been returned elected. 
Before his commission was issued, Thompson, his oppo- 
nent at the election, bad commenced a contest which was 
subsequently decided in his favor. The judgment of the 
quarter sessions rendering this decision, was removed, 
by certiorari, to the Supreme Court, and while the cause 
was pending in that tribunal, the governor revoked the 
first commission and issued another to Thompson, The 
Supreme Court held that this act of revocation by the 
governor did not give the person to whom the second 
commission was issued, the right to assume the office or 
interfere with its duties, until the question bad been 
finally adjudicated upon. While the certiorari did not 
take away from the governor the power to issue the com- 
mission to Tliom[»on, the service of the writ affecte4 the 
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latter; it did not take away his title to the commission, 
but it suspended his right to proceed under it until the 
6ual decision under the revisory writ. It was also held 
that where the appointing power is in the electors, the 
governor has no choice but to commission the person 
elected, that being merely a ministerial duty, and, that 
done, a vested right is consummated in the appointee, 
which nothing but a judicial decision can take away or 
authorize the governor to recall.^ It was further held 
that, had the second commission been issued before the 
writ of certiorari was served, but after the decree of the 
quarter sessions in favor of the contestant, and had the 
otGcer commenced his duties, the commission would not 
have been avoided by the subsequent service of the writ. 
In such case the act of revocation of the first commission 
by the governor and the issuing of the second, would 
have been done in conformity to a judicial decision at 
the time unquestioned and unappealed from. 

I. Ening t. Thompson, 43 Peona. S. Rep., 372. " The poner of the gov- 
ernor," aayg the court, " to revoke a commUsioa ooce isaued to an ofiioer, 
not removable at the pleasure of the governor, may well be denied ; even 
where he has the power of appoiDtment of Buch an officer, an appointment 
once made, is irrevocable; much more, it wontd seem, is a commission 
issued hy him incapable of being recalled or invalidated by himself, when 
the appointing power is located elsewhere, and when bis act, in issuing the 
commission, is not discretionary with him, but is only the performance of 
a ministerial duty. Under the constitution, the governor does not appoint 
a sherilT, and he ban no choice as to whom be will commission ; the 
appointment is made by the electors, and it is the duty of the chief execu- 
tive to commission the person whom they have designated according to the 
power of law ; when he has done that, his duly is performed, and a vested 
right is consummated in the person commissioned, a right which nothing 
but judicial decision can take away or authorise him to recall." Quoting 
Marbury v. Madison, 1 Crancb, U. 8. Sep., 137. 
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In another case the priDcipIe is stated to be that a 
commission issued after a proceeding instituted to con- 
test an election is regarded only as provisional.^ The 
commission is presumptive evidence of the election of 
the holder;^ it gives color to the acts of the incumbent, 
and makes bim a de facto officer;^ but his election hav- 
ing been declared void by a compietent judicial tribunal, 
the commission gives him no title to hold the office,* 
and it is annulled and superseded by the issuing of a 
new commission to the person decided to have been 
legally elected.' 

In The State v. Johnsm, 17 Ark., 407, the facts were that 
Johnson was, upon the first count, declared elected 
mayor, and commissioned by the governor. His oppo- 
nent, Rogers, contested the election before the board of 
commissioners having jurisdiction in the case, who de- 
cided, upon hearing, that Rogers had a majority of the 
votes'cast and was entitled to the office, and gave him a 
certificate accordingly. Upon this certificate the gover- 
nor commissioned Rogers. Johnson not surrendering 
the office, the state brought a qvo warranto. The ap- 
pellee (Johnson) pleaded his election, as first declared, 
and his commission. The state replied, setting forth the 
contest, the decision of the commissioners that Rogers 

1. Ewing T. Fillev, 43 Penn. 8. R., 384. 

2. State T. Conntj Court of Howud, 41 Mo., 247. 

3. State V. Johnson, IT Ark., 407. 

4. Berry t. Lauck, 5 Cold., 588. 

5. State T. Johnson, IT Ark., 407, supra. 
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liad a majority, the certificate to that effect, and the 
commiasioD issued to him. To this there was a demurrer, 
which was sustaiDed in the circuit, aud the state ap> 
pealed. On the appeal the judgment on the demurrer 
was overruled, the court saying that the party com- 
missioned "derives his authority as an officer, not from 
the prodamation of the judges, not from the eertijkate of 
election, not fropi those ait^racts made out for the gov- 
ernor, and hot from the commission, but from the free 
choice and election of the people, not the people in the 
popular sense of those words, but from the people who 
were competent and qualified dedora, when the votes 
were polled and the election held." As to the force and 
effect of the second commission, the court said that as 
soon as the contestant was commissioned in accordance 
with the adjudication had, the commission first issued 
" was virtually destroyed, cancelled and suspended," the 
holder was an usurper if he coutiuued to act, and qua 
warranto to oust him would lie. 

In Wanmack v. Holloway, £ Ala. Rep. (N. S.), SI, the 
language of the court is this: "We think it will not 
admit of doubt that, whenever the constitution provides 
for the election of any officer, he derives his right to ex- 
ercise the particular office from the election ; the com- 
mission from the executive is only the evidence of the 
right. If one who has no right is commissioned and 
acts, he exercises a franchise without legal authority, 
and it may be resumed by the state whenever the judi- 
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cial tribunals have ascertained the fact of usurpation in 
tlie Diode prescribed by law." 

The case of Marbury v. Madison is historical, and ought 
to be noticed in this connection. The defendant was Mr. 
James Madison, then 9ecr^ta^y of state, and afterwards 
president of the TToited States. The Supreme Court was 
asked for a rule requiring him to show cause why a man- 
damus should not go against him to compel him to issue 
a commission to Mr. Marbury, who was appointed jus> 
tice of the peace of the District of Columbia by Presi- 
dent Adams. The president had nominated Marbury to 
the Senate, the nomination had been confirmed, and the 
commission had been signed by the president and sealed 
by his secretary of state, but Mr. Madison refused to deliver 
it. The application for the mandamus was denied, it 
being an exercise of original jurisdiction not warranted 
by the constitution. In his learned decision Chief Jus- 
tice Marshall, who delivered the opinion of the court, 
discussed very fully the prerogative of the executive in 
regard to appointments and commissions, what rights 
are conferred by a commission, and how far it is essen- 
tial to the exercise of the duties of the office by the ap- 
pointee. It was held that a commission is not necessary 
*to the appointment of an officer by the executive, that, 
in the case of an officer not holding by the will of the 
executive, when the nomination has been made and 
confirmed and tbe commission signed, the appointment 
is complete and irrevocable, and the commission is only 
evidence of the appointment.^ 

1, Marbnry v. Madison, 1 Cranch U. S. Snpnaae Court Reporta, 137. 
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The followiD); eitractB from ibe able and interMting opinion of Chief Jun- 
tice Marshall refer to ihe point in queation ; "Some point of dme miint 
be taken when the power of nu executive over an officer, not removable at 
hiB will, must cease. Tbat point of time muM be when the constitutioonl 
power of appointment ha« been exerciwi. And this power has been ez- 
erciaed when the last act reqaired from the pereoa posaessing the power 
hat been performed. This last act ia the aignature of the commiasion. 

* * * The signature ie a warrant for affixing the great seal to the com- 
miHion ; aod the gre*t seal is only lo be affixed to an instrument which is 
complete. * * * The commiauoD being ugned, the subsequent dutv 
of the secretary of state [affixing the seal] is prescribed by law, and not to 
b« guided by the will of the president. * * * It is a ministerial net 
which the law enjoins on a particular officer for a particular purpose. 

* * * In considering this porpoee, it has heeo conjectured that the 
commiision may have been assimilated to a deed, to the validity of which 
delivery is essential. • • • It ia not necessary that the delivery 
should be made pereonally to the grantee of the office ; ib never is so made. 
The law would seem to contemplate that it should be made to the secretary 
of stale, since it directs the secretary to affix the seal to the commission 
afler it shall have been signed by the president. I^ then, the act of livery 
be necessary to give validity to the commission, it has been delivered when 
executed and given to the secretary for the purpose of being sealed, re- 
corded and transmitted to the party. * * * It has occurred as possi- 
ble, and barely possible, that the transmission of the commission and the 
acceptance thereof, might be necessary to complete the right of the plain- 
tiffi The transmission of the commission is a practice directed by con- 
venience, biit not by law. It cannot, therefore, be necessary to constitute 
Ihe appoiotment which must precede it, and which is the mere act of ihe 
president. If the executive required that every person appointed to an 
office should himself take means to procure his commission, the appoint- 
ment would not be the less valid on that account. * ■ ■ A commis- 
sion is transmitted to a person already appointed, not to a person to be 
appointed or not, as the letter enclosing the commission should happen to 
get into the post-office and reach him in saiety, or to miscarry. * * * 
It is, therefore, decidedly the opinion of tbe court that when a commission 
has been signed bj the president the appointment is made ; and that the 
commission is complete when the seal of the United States has been affixed 
to it hj the secretary of state. * * * It has already been stated that 
the applicant has, to that commission, a vested legal right, of which the 
execuUve cannot deprive him. He has been appointed to an office, from 
which he Is not removable at the will of the executive ; and being so ap- 
pointed, he has a right to the commission which the secretary hsa received 
fiom the president for his use." 
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Appendix, 
the election of federal officers. 

Genbbal Constitutional Provisions. 
Article XIV. 

Section 1, fourteenth amendment: All persons born 
or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United States and 
of the state wherein they reside. No state shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any state deprive any person of life, liberty or property, 
without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws, 

(For the next section relative to the denial or abridg- 
ment of the right to vote, see paragraph 3, section 2, 
article I, of constitutional provisions for representatives, 
post.) 

Section 3, fourteenth amendment: No person shall be 
a senator or representative in congress, or elector of pres- 
ident, and vice president, or hold any office, civil or 
military, under the United States, or under any state, 
who having previously taken an oath as a member of 
congress, or as an officer of the United States, or as a 
member of any state legislature, or as an executive or 
judicial officer of any state, to support the constitution 
of the United States, shall have engaged in insurrection 
or rebellion against the same, or given-aid or comfort to 
the enemies thereof. But congress may, by a vote of 
two thirds of each house, remove such disability. 
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Section 5. The congress shall have power to enforce, 
appropriate legislatioD, the provisions of this article.* 



Sectii 

by 



Article XV. 



Section 1, The right of citizens of the United States to 
vote, ahall not be denied or abridged by the tJnited 
States, or by any state, on account of race, color, or pre- 
vious condition of servitude. 

Section 2. The congress shall have power to enforce 
this article by appropriate legislation.^ 



THE PRESIDENT. 

Constitutional Provisions. 

Artido II., Section 1. 

1. The executive power shall be vested in a president 
of the United States of America. He shall hold his of- 
fice during the term of four years, and, together with the 
vice president, chosen for the same term, be elected as 
follows :* 

2. Each state shall appoint, in such manner as the 
legislature thereof may direct, a number of electors, 
equal to the whole number of senators and representa- 
tives to which the state may be entitled in the congress ; 
but no senator or representative, or person holding an 

1. Candall v. Tha State of Nevada, 6 Wall., 35 ; Paul t. Virginia, 8 
Wall, 108 ; Ward v. Maryland, 12 Wall., 418 1 Slaughter House cases, 16 
Wall., 36; Bradwell y. The QMa, 16 Wall., 130; BanUuejer v. Iowa, 18 
Wall., 129; Minor v. HappertKtt, 21 Wall., 162; Walker v. Sanvinct, 92 
U. a, 90 ; Kennard v. Loii»iana ; £z rel. Morgan, 92 U. B. 4S0 ; United 
States y. CruikBhank, 92 U. 8. hirl; Munn v. Illinoia, 94 TJ. 8. 113. 

2. D. 8. y. Eeeae et al., 92 U. 8,, 214 ; U. S. v. Cruikahank, 92 U. 8, 542. 
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office of trust or profit under the United States shall be 
appointed an elector.^ 

8. The congress msy determine the time of choosing 
the electors, and the day on which they shall give their 
votes, which day Bhall be the same throughout the 
United State8.= 

4. No person except a natural born citizen, or a citizen 
of the United States at the time of the adoption of this 
constitution, shall be eligible to the office of president ; 
neither shall any person be eligible to that office who 
shall not have attained to the age of thirty-five years, and 
been fourteen years a resident within the United States. 

5. In case of the removal of the president from office, 
or of his death, resignation or inability to discbarge the 
powers and duties of the said office, the same shall de- 
volve on the vice president, and the congress may, by 
law, provide for the case of removal, death, resignation 
or inability both of the president and vice president, de- 
claring what officer Bhall tlien act as president, and such 
officer shall act accordingly, until the disability be re- 
moved or a president shall be elected." 

ArUde XII of Amendments. 

The electors shall meet in their respective states and 
vote by ballot for president and vice president, one of 
whom, at least, shall not be an inhabitant pi the same 
state with themselves; they shall name in their ballots 
the person voted for as president, and in distinct ballots 
the person voted for as vice president, and they shall 
make distinct lists of all persons voted for as president, 
and cf all persons voted for as vice president, and of the 

1. In re Corlies, 16 Am, Law Roister, IS. S^ br the Supreme Court 
of Bhode Island ihat ineligibiJitj by reason of holding an office at the 
time of the election cannot be removeil hj a subseqnent resignation of the 
(iffioe. The eftect of euch ineligibility on the part of the person who re- 
ceives the highest vote it to render the election void. The next highest 
candidate is not elected. 

2. See Bections 131 and 135 U. S. Revised Statutes, post. 

3. See sections 146, 147, 148, 149, 150 and 151 U. S. Rev. Stat, poet. 
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□umber of votes for each, which lists they shall sign and 
certify, and transmit sealed to the seat of the government 
of the Qnited States, directed to the president of these nate ; 
the president of the senate shall, in the presence of the 
senate and house of representatives, open all the certifi- 
cates, and the votes shall then be counted; the person 
having the greatest number of votes for president, shall 
he the president, if such number be a majority of the 
whole number of electors appointed ; and if no person 
have such majority, then from the persons having the 
highest numbers, not exceeding three on the list of those 
voted for as president, the house of representatives shall 
choose immediately, by ballot, the president. But in 
choosing the president the votes shall be taken by states, 
the representation from each state having one vote; >a 
quorum for this purpose shall consist of a member or 
members from two-thirds of the states, and a majority of 
all the states shall be necessary to a choice. And if the 
house of representatives shall not choose a president 
whenever the right of choice shall devolve upon them, 
before the fourth day of March next following, then the 
vice president shall act as president, as in the case of 
death or other constitutional disability of the presideut.^ 
The person having the greatest number of votes as vice 
president, shall be the vice president, if such number be 
a majority of the whole number of electors appointed, 
and if no person have a majority, then from the two 
highest numbers on the list, the senate shall choose the 
vice president; a quorum for the purpose shaU consist 
of two-thirds of the whole number of senators, and a 
majority of the whole number shall be necessary to a 
choice. But no person constitutionally ineligible to the 
office of president shall be eligible to that of vice president 
of the United States. 

Statutoky Peovisionb. 

Section 131. Except in case of a presidential election 

1. See Rectiane 132 to 145 of U. B. Bevised Btstul«fs post. 
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Erior to the ordinary period, as specified in sections one 
andred and forty-seven to one hundred and forty-nine, 
inclusive, when the offices of president and vice presi- 
dent both become vacant, the electors of president and 
vice president shall he appointed, in each state, on the 
Tuesday next after the first Monday in November, in 
every fourth year succeediog every election of a presi- 
dent and vice president.' 

Section 132. The number of electors shall be equal to 
the number of senators and representatives to which the 
several states are by law entitled at the time when the 
president and vice president to he chosen come into 
office; except that where noapportionment of representa- 
tives has been made after any enumeration at the time 
of choosing electors, the number of electors shall be 
according to the then existing apportionment of senators 
and representatives. 

Section 133. Each state may, by law, provide for the 
filling of any vacancies which may occur in its college of 
electors when such college meets to give its electoral 
vote. 

Section 134. Whenever any state has held an election 
for the purpose of choosing electors, and has failed to 
make a choice on the day prescribed by law, the electors 
may be appointed on a subsequent day, in such a manner 
as the legislature of such state may direct. 

Section 135. The electors for each state shall meet and 
give their votes upon the first Wednesday in December, 
in the year in which they are appointed, at such place, 
in each state, as the legislature of such state shall direct. 

Section 136. It shall be the duty of the executive of 
each state to cause three lists of the names of the electors 
of such state to be made and certified, and to be delivered 
to the electors, on or before the day on which they are 
reqnired by the preceding section to meet. 

Section 137. The electors shall vote for president and 
vice president respectively, in the manner directed by 
the constitution.^ 

1. See Section 5520, and act of June 20, 1876, po«L 

2. See Arlicl« XII., Amendment to the Constitalion, ante. 
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Section 138. The electors shall make and sign three cer- 
tificales of all the votes given by them, each of which 
certificates shall contain tfro distinct lists, one of the 
votes for president, and the other of the votes for vice 
president, and shall annex to each of the certificates one 
of the lists of the electors which shall have been furnished 
to tbem by direction of the executive of the state. 

Section 139. The electors shall seal up the certificates 
so made by them, and certify upon each that the lists of 
all the votes of such state given for president, and of all 
the votes given for vice president are contained therein. 

Section 140. The electors shall dispose of the certifi- 
cates thus made by them in the following manner : 

One. They shall by writing under their hands, or 
under the hands of a naajority of them, appoint a person 
to take charge of and deliver to the president of the sen- 
ate, at the seat of government, before the first Wed- 
nesday in January, then next ensuing, one of the cer- 
tificates. 

Two. They shall forthwith forward by the post office 
to the president of the senate, at the seat of government, 
one other of the certificates. 

Three. They shall forthwith cause the other of the 
certificates to be delivered to the judge of that district iu 
which the electors shall assemble. 

Section 141. Whenever a certificate of votes from finy 
state has not been received at the seat of government on 
the first Wednesday of January, indicated by the pre- 
ceding section, the secretary of state shall send a special 
messenger to the district judge in whose custody one 
certificate of the votes from that state has been lodged, 
and such judge shall forthwith transmit that list to the 
seat of government. 

Section 142. Congress shall be in session on the second 
Wednesday in February succeeding every meeting of the 
electors, and the certificates, or so many of them as have 
been received, shall then be opened, the votes counted 
and the persons to fill the offices of president and vice 
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preeident ascertained and declared, agreeable to the con- 
stitution.^ 

Section 143. In case there shall be no president of the 
senate at the seat of government on the arrival of the 
persons intrusted with the certiBcates of the votes of the 
electors, then such persons shall deliver such certificates 
into the office of the secretary of state, to be safely kept 
and delivered over as soon as may be to the president of 
the senate. 

Section 144. Each of the persons appointed by the 
electors to deliver the certificates of votes to the president 
of the senate, shall be allowed on the delivery of the list 
intrusted to him, twenty-five cents for every mile of the 
estimated distance, by the most usual road, from the 
place of meeting of the electors to the seat of government 
of the United States. 

Section 145 Every person who, having been appointed, 
pursuant to subdivision one of section one hundred and 
forty, or to section one hundred and forty-one, to deliver 
the certificates of the votes of the electors to the president 
of the senate, and having accepted such appointment, 
shall neglect to perform the services required from him, 
shall forfeit the sum of one thousand dollars. 

Section 146. In case of removal, death, resignation, or 
inability of both the president and vice president of the 
United States, the president of the senate, or, if there is 
none, then the speaker of the house of representatives, 
for the time being, shall act as president, until the dis- 
ability is removed or a president elected.^ 

Section 147. Whenever the offices of president and 
vice president both become vacant, the secretary of state 
shall, forthwith, cause a notification thereof to be made 
to the executive of every state, and shall also cause the 
same to be published in at least one of the newspapers 
printed in each state. 

Section 148, The notification shall specify that electors 

1. See Article XII of AmendmentB to Conxtitution, anCe. 

2. See Paragraph 6, Section 1. Article II., of the Constitution^ Provi- 



izedtyGoO^IC 



Suffrage and Elections. 



of a president and vice president of the United States, 
shall be appointed or chosen in the several states as 
follows : 

First. If there shall be the space of two months yet to 
ensue between the date of such notification and the first 
Wednesday in December, then nextensuing,such notifica- 
tion shall specify that the electors shall be appointed or 
chosen within thirty-four days preceding such first 
Wednesday in December. 

Second. If there shall not be the space of two months 
between the date of such notification and such first 
Wednesday in December, and if the term for which the 
president and vice president last in office were elected 
will not expire on the third day of March next ensuing, 
the notification shall specify that the electors shall be 
appointed or chosen within thirty-lour days preceding 
the first Wednesday in December in the year next ensu- 
ing. But if there shall not he the space of two months 
between the date of such noUfication and the first 
Wednesday in December, then next ensuing, and if the 
term for which the president and vice president last in 
office were elected will expire on the third day of March 
next ensuing, the notification shall not specify that 
electors are to be appointed or chosen. 

Section 149. Electors appointed or chosen upon the 
notification prescribed by the preceding section, shall 
meet and give their votes upon the first Wednesday 
of December specified in the notification. 

Section 150. The provisions of this title, relating to 
the quadrennial election of president and vice president, 
shall apply with respect to any election to fill vacancies 
in the offices of president and vice president, held upon 
a notification given when both offices become vacant. 

Section 151. The only evidence of a refusal to accept, 
or of a resignation of the office of president or vice pre- 
sident, shall be an instrument in writing, declaring the 
same, and subscribed by the person refusing to accept or 
resigning, as the case may be, and delivered into the 
office of the secretary of state. 

Section 152. The term of four years for which a presi- 
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V 
dent and vice president shall be elected, shall, in all 
cases, commence on the fourth day of March next suc- 
ceeding the day on which the votes of the electors haVe 
been given, ^ 



CONSTITnTIDNAL PKOVISIONa. 

ArUde I., Section 3. 

1. The senate of the United States shall be composed 
of two senators from each state, chosen by the legislature 
thereof, for six years ; and each senator shall have one 
vote, 

% Immediately after they shall be assembled in con- 
sequence of the first election, they shall be divided, as 
equally as may be, into three classes. The seats of the 
senators of the first class shall be vacated at the expira- 
tion of the second year, of the second class at the expira- 
tion of the fourth year, and of the third class at the 
expiration of the sixth year, so that one-third may be 
chosen every second year; and if vacancies happen by 
resignation, or otherwise, during the recess of the legis- 
lature of any state, the executive thereof may make tem- 
porary appointments until the next meeting of the legis- 
lature, which shall then fill such vacancies. 

S. No person shall he a senator who shall not have 
attained to the age of thirty years, and been nine years 
a citizen of the United States, and who shall not, when 
elected, be an inhabitant of that state for which lie shall 
be chosen. 

Article I., Sedion 4^ 

1. The times, places and manner of holding elections for 

1. PHragraph 1 of •ection 1 of artide 11, of CoDatilution, ante. 

17 
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senators and representatives shall be prescribed in each 
state by the legislature thereof ; but tne congress may, at 
any time, by law, make or alter such regulations, except 
as to the places of choosing senators. 

Article I., Section 6. 

1. Each house shall be the judge of the elections, re- 
turns, and qualifications of its own members. 

Article I., Section 6. 

2. No senator or representative shall, during the time 
for which he was elected, be appointed to any civil office 
under the authority of the United States, which shall 
have been created, or the emoluments whereof shall have 
been increased during such time ; and no person holding 
any office under the United States shall be a member of 
either house during his continuance in office. 

Article V. 

* * No state, without its Consent, shall be deprived 
of Its equal Suffrage in the senate. 

Statutory Provisions. 

Section 14. The legislature of each state which is 
chosen next preceding the expiration of the time for 
which any senator was elected to represent such state in 
congress shall, on the second Tuesday after the meeting 
and organization thereof, proceed to elect a senator in 



Section 15. Suck election shall be conducted in the 
following manner: Each house shall openly, by a viva 
voce vote of each member present, name one person for 

senator in congress from such state, and the name of the 
person so voted for, who receives a majority of tiie whole 
number of votes cast in each house, shall be entered on 
the journal of that house, by the clerk or secretary 
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thereof; or if either house fails to give such majority to 
any person on that day, the fact shall be entered on the 
jouroal. At twelve o'clock meridian of the day follow- 
ing that on which proceedinga are required to take place 
as aforesaid, the members of the two houses shall convene 
in joint assembly, and the journal of each house shall 
then be read, and if the same person has received a ma- 
jority of all the votes in each house, he shall be declared 
duly elected senator. But if the same person has not 
received a majority of the votes in each house, or if either 
house has failed to take proceedinga as required by tiiis 
section, the joint assembly shall then proceed to choose, 
by a viva voce vote of each member present, a person for 
senator, and the person who receives a majority of all 
the votes of the joint assembly, a majority of all the 
members elected to both houses being present and voting, 
shnll be declared duly elected. If no person receives 
such majority on the first day, the joint assembly shall 
meet at twelve o'clock meridian of each succeeding day 
during the session of the legislature, and shall take at 
least one vote, until a senator is elected. 

Section 16, Whenever, on the meeting of the legisla- 
ture of any state, a vacancy exists in the representation 
of such state in the senate, the legislature shall proceed 
on the second Tuesday after meeting and organization, 
to elect a person to fill such vacancy, in the manner pre- 
scribed in the preceding section for the election of a 
senator for a full term. 

Section 17. Whenever during the session of the legis- 
lature of any state a vacancy occurs in the representation 
of such state in the senate, similar proceedings to fill 
such vacancies shall be had on the second Tuesday after 
the legislature has organized and has notice of sucli 
vacancy. 

Section 18. It shall be the duty of the executive of the 
state from which any senator has been chosen, to certify 
his election, under the seal of the state, to the president 
of the senate of the United States. 

Section 19. The certificate mentioned in the preceding 
section shall be countersigned by the secretary of state of 
the state. 
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REPRESENTATIVES. 

CONSTITUTIOHAL PHOVISIONS. 

Article /.. Section S. 

1. The house of representatives shall be ooraposed of 
menihers chosen every second year, by the people of the 
several states; and the electors in each state shall have 
the qualifications requisite for electors of the most nume- 
rous branch of the state legislature. 

2. No person shall be a representative who shall not 
have attained to the age of twenty-five years, and been 
seven years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that state in which 
be shall be chosen. 

3. Representatives shall be apportioned among the 
several states according to their respective numbers, 
counting the whole number of persons in each state, ex- 
cluding Indians not taxed. But when the right to vote 
at any election for the choice of electors for president 
and vice president of the United States, representatives 
in congress, the executive and judicial officers of a state, 
or the members of the legislature thereof, is denied to 
any of the male inhabitants of such state, being twenty- 
one years of age, and citizens of the United States, or in 

. any way abridged except for participation in rebellion, or 
other crime, the basis of representation therein shall be re- 
duced in the proportion whicJi the number of such male 
citizens shall bear to the whole number of male citizens 
twenty-one years of age in such state.' The actual enu- 
meration shall be made within three years after the first 
meeting of the congress of the United States, and within 
every subsequent terra of ten years, in such manner as 
they shall, by law, direct. The number of representatives 
shall not exceed one for every thirty thousand ; but each 
slate shall have at least one representative. [The re* 
maining part of this clause apportioned the representa- 
tives until the first ennmeration was made.] ^ 

1. Aa ameqded bj SeclioD 2 of the XIV AmeadmeDt. 
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4, When vacaDcies happen in the representation from 
anv state, the executive authority thereof shall issue 
writs of election to fill up such vacancies, 

ArHde I., Section 4- 

1. The times, places and manner of holding elections 
for senators and representatives shall be prescribed in 
each state by the legislature thereof; but the congress 
may, at any time, by law make or alter such regulations, 
except as to the places of choosing senators. 

Artide 1., Sedion 6. 

1. Each house shall be the judge of the elections, 
returns and qualifications of its own members. 

Article I., SecHon 6. 

2. No senator or representative shall, during the time 
for which he was elected, be appointed to any civil office 
under the authority of the United States, which shall 
have been created, or the emoluments whereof shall have 
been increased during sncli time ; and no person holding 
any oflice under the United States, shall be a member of 
either house during his continuance in oflSce. 

Statutory Provisions. 

Section 22. Should any state deny or abridge the right 
of any of the male inhabitants thereof, being twenty-one 
years of age, and citizens of the United States,' to vote at 
any election named in the amendment to the constitu- 
tion, article fourteen, section two,^ except for participa- 
tion in the rebellion or other crime, the number of 
representatives apportioned to such state shall be reduced 

1. See Bection General ConUitutional providona, ante. 

2. See parHgraph 3, of Bection 2, article I. of Constitutional proviaionB, 
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in the proportion which the numher of such male citizens 
shall have to the whole number of male citizens twenty- 
one years of age in such state. 

Section 23. In each state entitled, under this appor- 
tionment, to more than one representative, the number 
to which such state may be entitled in the forty-third, 
and each subsequent congress, shall be elected by dis- 
tricts composed of contiguous territory, and containing, 
as nearly aa practicable, an equal number of inhabitants, 
aud equal in number to the number of representatives to 
which such state may be entitled in congress, no one dis- 
trict electing more than one representative; but in the 
election of representatives to the forty-third congress in 
any state to which an increased number of representa- 
tives is given by this apportionment, the additional rep- 
resentative or representatives may be elected by the state 
at large, and the other representatives by the districts as 
now prescribed by law, unless the legislature of the state 
shall otherwise provide, before the time fixed by law for 
the election of representatives therein.^ 

Section 25. The Tuesday next after the first Monday 
in November, in the year eighteen hundred and seventy- 
six, is established as the day in each of the states and 
territories of the United States, for the election of 
representatives and delegates to the forty-fifth congress; 
and the Tuesday next after the lirst Monday in November, 
in every second year thereafter, is established as the day 
for the election, in each of said states and territories, of 
representatives and delegates'to thecongress, commencing 
on the fourth day of March next thereafter. 

[This last section has been modified so as not to apply 
to states that have not changed their day of election aud 
that cannot do so until their constitutions are amended.] 

Section 26. The time for holding elections in any state, 
district or territory, for a representative or delegate to fill 
a vacancy, whether such vacancy is caused by a failure 
to elect at the time prescribed by law, or by the death,- 
resignation, or incapacity of a person elected, may be 

1. See paragraph 1, eection 4, article L, Conetitutional proriuons, ante. 
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prescribed by the lawa of the aeveral states and territories 
respectively.^ 

Section 27. All votes for representative in congress 
must be by written or printed ballot ; and all votes re- 
ceived or recorded contrary to this section, shall be of no 
effect. But this section shall not apply to any state voting 
otherwise, whose election for representatives occurs pre- 
vious to the regular meeting of its legislature, next after 
the twenty-eighth day of February, eighteen hundred 
and seventy-one. ■ 



TERRITORIAL DELEGATES. 
Statutory Provisions. 

Section 1862 Every territory shall have the right to 
send a delegate to the house of representatives of the 
United States to serve during each congress, who shall be 
elected by the voters in the territory qualified to elect 
members of the legislative assembly thereof. The per- 
son having the greatest number of votes shall be de- 
clared by the governor duly elected, and a certificate 
shall be given accordingly. Every such delegate shall 
have a seat in the house of representatives, with the 
right of debating, but not of voting. 

Section 1863. The first election of a delegate in any 
territory for which a temporary government is hereafter 
provided by congress, shali be held at the time and 
places, and in the manner the governor of such territory 
may direct, after at least sixty days notice, to be given 
by proclamation ; but at all subsequent elections therein, 
as well as at all elections for a delegate in organized ter- 
ritories, such time, places and manner of holding the 
election shall be prescribed by the law of each territory.^ 

1. See paragraph 4, section 2, article I, coastitutioiial proTisiona, ante. 

2. See BeclioD 25, of Statalor; PrOTuiona for Election of BepresentaUvea, 
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264 SUFPEAGK AND ElBCTIONS. 

CONTESTED FEDERAL ELECTIONS. 

Jurisdiction of the United States Courts. 

Dittrid Courts. 

Section 563 of the United States revised statutes pro- 
vides that the district courts shall have jurisdiction aa 
follows : 

Thirteenth. Of all suits to recover possession of any 
office, except that of elector of president or vice presi- 
dent, representative or delegate in congress, or member 
of a state legislature, authorized by law to he brought, 
wherein it appears that the sole question touching tlie 
title to such office arises out of the denial of the right to 
vote to any citizen offering to vote, on account of race, 
color, or previous condition of servitude: Provided, that 
such jurisdiction shall extend only so far as to determine 
the rights of the parties to such ofhce hy reason of the 
denialof the right guaranteed hy the constitution of the 
United States, and secured ,by any law to enforce the 
right of citizens of the United States to vote in all the 
states. 

Circuit Courts. , 

Section 629 provides that the circuit courts shall have 
original jurisdiction, as follows: 

Twelfth, Of all suits brought by any person to recover 
damages for any injury to his peison or property, on ac- 
count of any act done by him, under any law of the 
United States * * * to enforce the rights of citizens 
of the United States to vote in the several statea 

Thirteenth. Of all suits to recover possession of any 
office, except that of elector of president or vice presi- 
dent, representative or delegate in congress, or member 
of a state legislature, authorized hy law to he brought, 
wherein it appears that the sole question touching the 
title to such office arises out of the denial of the right to 
vote to any citizen offering to vote, on account of race, 



DigizedtyGOOgle 



Election of Federal Officers. 



color, or previoua condition of servitude: Provided, that 
such jurisdiction shall extend only so far as to determine 
the rights of the parties to such office by reason of the 
denial of the right guaranteed by the constitution of the 
United States, and secured by any law to enforce the 
right of citizens of the United States to vote in all the 
states. 

Fifteenth. Of all suits to recover pecuniary forfeitures 
under any act to enforce the rights of citizens of the 
United States to vote in the several states.^ 

[The above courts are also given jurisdiction in 
proceedings by quo warranto, instituted by the United 
States district attorney, for the removal from office of any 
person holding office contrary to the provisions of the 
third section of the fourteenth article of amendment to 
the United States constitution.] 

Mode of Pbocbdure. 

Section 105. Whenever any person intends to contest 
an election of any member of the House of Representa- 
tives of the United States, he shall, within thirty days 
after the result of such election shall have been deter- 
mined by the officer or board of canvassers authorized by 
law to determine the same, give notice, in writing, to the 
member whose seat he designs to contest, of his intention 
to contest the same, and, in such notice, shall specify 
particularly the grounds upon which he relies in the 
contest. 

Section 106. Any member upon whom the notice men- 
tioned in the preceding section may be served ^shall, 



1. Subeeqiientto thepnactment of thiBBection of thereviaed slalutes Con- 
gretn has patised an act for the removal of causes from stat« to federal courts, 
which provide)! that an^ civil null or criminal prosecution brouKhl againnt 
anj officer of the United Statea, or other person, on account of any act done 
under the proTieiona of title "The Elective Franchise," or on account of 
an; right, etc., c'aimed b; such officer or other person thereunder, in any 
state court, may be removed, at any time before trial or final bearing 
thereof, to the circuit court, on the petition of such defendant. — Act of 
March 3, 1875. See Harrison v. Hadley, 2 DilloD, 229; also section 2010, 
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within thirty days after the service thereof, answer such 
notice, admitting or denying the facts alleged therein, 
and stating specifically any other grounds upon which 
he rests the validity of his election ; and shall serve a copy 
of his answer upon the contestant. 

Section 107. In all contested election cases the time 
allowed for taking testimony shall be ninety days, and 
the testimony shall be taken in the following order: 
The contestant shall take testimony during the first forty 
days, the returned member during the succeeding forty 
days, and the contestant may take testimony in rebuttal 
only during the remaining ten days of said period. 

[The last section is construed by act of 2d March, 1875, 
chap. 119, V. IS, p. 338, as follows; 

Section 2. That section one hundred and seven of the 
revised statutes of the United States shall be construed as 
requiring all testimony in cases of contested election to 
be taken within ninety days from the day on which the 
answer of the returned member is served upon the con- 
testant.] 

Section 108. The party desiring to take a deposition 
under the provisions of this chapter shall give the 
opposite party notice, in writing, of the time and place, 
when and where the same will be taken, of the name of 
the witnesses to be examined and their places of residence, 
and of the name of an officer before whom the same will 
be taken. The notice shall be personally served upon 
the opposite party, or upon any agent or attorney 
authorized by him to take testimony or cross-examine 
witnesses in the matter of such contest, if, by the use of 
reasonable diligence, such personal service can be made; 
but if, by the use of such diligence, personal service can 
not be made, the service may be made by leaving a 
duplicate of the notice at the usual place of abode of the 
opposite party. The notice shall be served so as to allow 
the opposite party sufficient time by the usual route of 
travel to attend, and one day for preparation, exclusive 
of Sundays and the day of service. Testimony iu re- 
buttal may he taken on five days' notice. 
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Section 109. Testimony in contested election cases may 
be taken at two or more places at the same time. 

Section 110. When any contestant or returned member 
13 desirous of obtaining testimony respecting a con- 
tested election, be may apply for a snbpcena to either of 
the following officers who may reside within the con- 
gressional district in which the election to be contested 
was beid : 

1. Any judge of any court of the United States. 

2. Any chancellor, judge, or justice of a court of record 
of any state. 

3. Any mayor, recorder, or intendent of any town or 
city. 

4. Any register in bankruptcy or notary public. 
Section 111. The officer to whom the application 

authorized by the preceding section is made shall there- 
upon issue his writ of subpceiia, directed to all such wit- 
nesses as shall be named to him, requiring their attend- 
ance before him, at some time and place named in the sub- 
pcena, in order to be examined respecting the contested 
election. 

Section 112. In case none of the officers mentioned in 
section one hundred and ten are residing in the con- 
gressional district from which the election is proposed to 
be contested, the application thereby authorized may be 
made to any two justices of the peace residing within 
the district; and they may receive such application and 
jointly proceed upon it. 

Section 113. It shall be competent for the parties, their 
agents or attorneys authorized to act in the premises, 
by consent in writing, to take depositions without notice ; 
also, by such written consent, to take depositions (whether 
upon or without notice) before any officer or officers 
authorized to take depositions in common law, or civil 
actions, or in chancery, by either the laws of the United 
ytates or of the state in which the same may be taken, 
and to waive proof of the official character of such oEBcer 
or officers. Any written consent given as aloresaid shall 
be returned with the depositions. 

Section 114. Each witness shall be duly served with a 
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subpcena, by a copy tlierenf delivered to him or left at his 
usual place of abode, at least five days before tha day on 
which the attendance of the witness is required. 

Section 115, No witness shall be required to attend au 
examination out of the county in which he may reside 
or be served with a subpcena. 

Section 116. Any person who, having been summoned 
in the manner above directed, refuses or neglects to 
attend and testify, unless prevented by sickness or un- 
avoidable necessity, shall forfeit the sum of twenty 
dollars, to be recovered, with costs of suit, by the party at 
whose instance the subpoena was issued, and for bis use, 
by an action of debt, to any court of the United States; 
and shall also be liable to an indictment for a misde- 
meanor, and punishment by fine and imprisonment. 

Section 117. Depositions of witnesses residing outside 
of the district, and beyond the reach of a subpcena, may 
be taken before any officer authorized by law to take 
testimony in contested election cases, in the district in 
which the witness to be examined may reside. 

Section 118. The party notified as aforesaid, his agent 
or attorney, may, if he see fit, select an officer (having 
authority to take depositions in such cases,) to officiate, 
witt the officer named in the notice, in the taking of the 
depositions; and, if both such officers attend, the deposi- 
tions shall be taken before tbem both, sitting together, 
and be certified by them both. But if only one of such 
officers attend, the depositions may be taken before and 
certified by him alone. 

Section 119. At the taking of any deposition under 
this chapter, either party may appear and act in person, 
or by agent or attorney. 

Section 120. All witnesses who attend in obedience to 
a subpcena, or who attend voluntarily at the time and 
place appointed, of whose examination notice has been 
given, as provided by this chapter, shall then and there 
be examined on oath by the officer who issued the sub- 
pcena, or, in case of his absence, by any other officer who 
IS authorized to issue such subpoena, or by the officer be- 
fore whom the depositions are to be taken by written 
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consent, or before whom the depositions of witnesses 
residing outside of the district are to be taken, as the 
case may boi touching all such matters respecting the 
election about to be contested as shall be proposed by 
either of the parties or their agents. 

Section 121. The testimony to be taken by either party 
to the contest shall be confined to the proof or disproof 
of the facts alleged or denied in the notice and answer 
mentioned in sections one hundred and five and one 
hundred and six. 

Section 122. The officer shall cause the testimony of 
the witnesses, together with the questions proposed by 
the parties or their agents, to be reduced to writing in 
his presence, and in the presence of the parties or their 
agents, if attending, and to be duly attested by the wit- 
nesses respectively. 

Section J 23, The officer shall have power to require 
the production of papers; and, on the refusal or neglect 
of any person to produce and deliver up any paper or 
papers in his possession, pertaining to the election, or to 
produce and deliver up certified or sworn copies of the 
same, in case they may be official papers, such persons 
shall be liable to all the penalties prescribed in section 
one hundred and sixteen. All papers thus produced, 
and all certified or sworn copies of official papers, shall 
be transmitted by the officer, with the testimony of the 
witnesses, to the clerk of the house of representatives. 

Section 124. The taking of the testimony may, if so 
stated in the notice, be adjourned from day to day. 

Section 125, The notice to take depositions, with the 
proof or acknowledgment of the service thereof, and a 
copy of the subpcena, where any has been served, shall 
he attached to the depositions when completed. 

Section 126. A copy of the notice of contest, and of the 
answer of the returued member, shall be prefixed to the 
depositions taken, and transmitted with them to the 
clerk of the house of representatives. 

Section 127. All officers taking testimony to be ^used 
in a contested election case, whether by deposition or 
otherwise, shall, when the taking of the same is com- 



izedtyGOO^IC 



SUFFEAGB AND ELECTIONS. 



pleted, and without unnecessary delay, certify and care- 
fully seal and immediately forward the same, by mail, 
addressed to the clerk of the house of representatives of 
the United States, Washington, D. C. ; and shall also 
indorse upon the envelope containing such deposition 
or testimony, the name of the case in which it is taken, 
together with the name of the party in whose behalf it 
is taken, and shall subscribe such indorsement. Upon 
the written request of either party, the clerk of the house 
of representatives shall open any deposition at any time 
after he shall have received the same, and he may fur- 
nish either party with a copy thereof. 

[The words of this section requiring the clerk of the 
house to open any deposition, and authorizing him to 
furnish a copy to either party, repealed.] 

Section 128. Every witness attending by virtue of any 
suhpcena herein directed to be issued, shall be entitled 
to receive the sum of seventy-five cents for each day's 
attendance, and the further sum of five cents for every 
mile necessarily traveled in going and returning. Such 
allowance shall be ascertained and certified by the officer 
taking the examination, and shall be paid by the party 
at whose instance such witness was summoned. (See 
section ]30.) 

Section 129, Each judge, justice, chancellor, chief ex- 
ecutive officer of a town or city, register in bankruptcy, 
notary public, and justice of the peace, who shall be ne- 
cessarily employed, pursuant to the provisions of this 
chapter, and all sheriffs, constables, or other officers who 
may be emplojed to serve any suhpcena or notice herein 
authorized, shall be entitled to receive from the party at 
whose instance the service shall have been performed, 
such fees as are allowed for similar services in the state 
wherein such service may be rendered. 

Section 130. No payment shall be made by the bouse 
of representatives, out of its contingent fund or other- 
wise, to either party to a contested election case, for ex- 
penses incurred ii\ prosecuting or defending the same. 
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Act of March S, 1879. 

That hereafter no contestee or contestant for a seat in 
the house of representatives shall be paid exceeding 
two thousand dollars for expenses in election contests; 
and before any sum whatever shall be paid to a con- 
testant or contestee for expenses of election contests, he 
shall file with the clerk of the committee on elections 
a full and detailed account of his expenses, accompanied 
by the vouchers and receipts for each item, which ac- 
count and vouchers aJiall be sworn to by the party pre- 
senting the same, and no charges for witness fees shall 
be allowed in said accounts, unless made in strict con- 
formity to section one hundred and twenty-eight revised 
statutes of the United States. 



THE ELECTIVE FRANCHISE. 

[From tbe Unil«d Slates Berieed Stalules.] 

Section 2004. All citizens of the United States who are 
otherwise qualified by law to vote at any election by the 
people in anystate,territory, district, county, city, parish, 
township, school district, municipality, or other territo- 
rial subdivision, shall be entitled and allowed to vote at 
all such elections, without distinction of race, color, or 
previous condition of servitude; any constitution, law, 
custom, usage, or regulation of any state or territory, or 
by or under its authority, to the contrary notwithstand- 
ing.» 

Section 2005. When, under the authority of the con- 
stitution or laws of any state or the laws of any territory, 
any act is required to be done as a prerequisite or quali- 
fication for voting, and by such constitution or laws per- 
sons or officers are charged with the duty of furnishing 
to citizens an opportunity to perform such prerequisite 

J. S. V. Reese 
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or to become qualified to vote, every auch person and 
officer shall give to all citizens of the United States the 
same and equal opportunity to perform such prere- 
quisite, and to become qualified to vote. 

Section 2006. Every person or oflScer charged with the 
duty specified in the preceding section, who refuses or 
knowingly omits to give full effect to that section, shall 
forfeit the sum of five hundred dollars to the party 
aggrieved by auch refusal or omission, to be recovered by 
an action on the case, with costs, and such allowance for 
counsel fees as the court may deem just. 

Section 2007. Whenever, under the authority of the 
constitution or laws of any state or the laws of any ter- 
ritory, any act ia required to be done by a citizen as a 
prerequisite to qualify or entitle him to vote, the offer of 
such citizen to perform the act required to be done, shall, 
if it fail to be carried into execution by reason of the 
wrongful act or omission of the person or officer charged 
with the duty of receiving or permitting such perform- 
ance or offer to perform, or acting thereon, be deemed 
and held as a performance in law of such act; and the 
person so offering and failing to vote, and being other- 
wise qualified, shall be entitled to vote in the same man- 
ner and to the same extent as if he had in fact per- 
formed such act. 

Section 2008. Every judge, inapector, or other officer 
of election whose duty it is to receive, count, certify, reg- 
ister, report, or give effect to the vote of such citizen, 
who wrongfully refuses or omits to receive, count, certify, 
register, report, or give effect to the vote of such citizen 
upon the presentation by him of his affidavit, stating 
such offer and the time and place thereof, and the name 
of the officer or person whose duty it was to act thereon, 
and that he was wrongfully prevented by such person or 
officer from performing such act, shall forfeit the sum of 
five hundred dollars to the party aggrieved by such re- 
fusal or omission, to be recovered by an action on the 
case, with costs, and auch allowance for counsel fees as 
the court may deem just. 

Section 2009. Every officer or other person, having 
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powers or duties of an official character to discharge 
under any of the provisiona of this title, who, by threats 
or any unlawful means, hinders, delays, prevents, or ob- 
structs, or combines and confederates with others to hin- 
der, delay, prevent, or obstruct any citizen from doing 
any act required to be done to qualify him to vote, or 
from voting at any election in any state, territory, dis- 
trict, county, city, parish, township, school district, mu- 
nicipality, or other territorial subdivision, shall forfeit 
the sum of five hundred dollars to the person aggrieved 
therebj', to be recovered by an action on the case, with 
costs, and such allowance for counsel fees as the court 
may deem just.^ 

Section 2010. Whenever any person is defeated or de- 
prived of his election to any office, except elector of pre- 
sident or vice president, representative or delegate in 
congress, or member of a state legislature, by reason of 
the denial to any citizen who may offer to vote, of the 
right to vote, on aceouut of race, color, or previous con- 
dition of servitude, his right to hold and enjoy such 
office, and the emoluments thereof, shall not be impaired 
by such denial ; and the person so defeated or deprived 
may bring any appropriate suit or proceeding to recover 
possession of such office, and in cases where it appears 
that the sole question touching the title to such office 
arises out of the denial of the right to vote to citizens 
who so offered to vote, on account of race, color, or pre- 
vious condition of servitude, such suit or proceeding may 
be instituted in the circuit or district court of the United 
States of the circuit or district in which such person re- 
sides. And the circuit or district court shall have, con- 
currently with the state courts, jurisdiction thereof, so 
far as to determine the rights of the parties to such office 
by reason of the denial of the right guaranteed by the 
fifteenth article of amendment to the constitution of the 
United States, and secured herein.^ 

Section 2011. Whenever, in any city or town having 

1. Seelr V. Enos, 2 Woods, 368. 

2, E.I parte WarmouCb, 17 Wall, 64. See aectlous 563 md 629, ante. 
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upward of twenty thousand inhabitants, there are two 
citizens thereof, or whenever, in any county or parish, in 
any congressional district, there are ten citizens thereof, 
of good standing, who prior to any registration of voters 
for an election for representative or delegate in the con- 
gress of the United States, or prior to any election at 
which a representative or delegate in congress is to be 
voted for, may make known in writing, to the judge of 
the circuit court of the United States for the circuit 
wherein such city or town, county or parish, is situated, 
their desire to have such registration or such election, or 
both, guarded and scrutinized, the judge, within not less 
than ten days prior to the registration, if one there be, 
or, if no registration be required, within not less than 
ten days prior to the election, shall open the circuit court 
at the most convenient point in the circuit. 

Section 2012. The court, when so opened by the judge, 
shall proceed to appoint and commission, from day to 
day and from time to time, and under t!ie hand of tho 
judge, and under the seal of the court, for each election 
district or voting precinct, in such city or town, or for 
such election district, or voting preciniit, in the congres- 
sional district, as may have applied, in the manner 
hereinbefore presoribecl, and to revoke, change, or renew 
such appointment from time to time, two citizens, resi- 
dents of the city or town, or of the election district, oi- 
voting precinct, in the county or parish, who shall be of 
different political parties, and able to read and write the 
English language, and who shall be known and desig- 
nated as supervisors of election. SeeSBSl and 55M. 

Section 2013. The circuit court, when open by the 
judge, as required in the two preceding sections, shall 
therefrom and tliereafter,' and up to, and including, the 
day following the day of election, be always open for the 
transaction of business under this title, and the powers 
and jurisdiction hereby granted and conferred shall be 
exercised as well in vacation as in term time; and a 
judge, sitting at chambers, shall have the same powers 
and jurisdiction, including the power of keeping order 
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and punishing any contempt of his authority, aa when 
sitting in court. 

Section 2014 Whenever, from any cause, the judge of 
ihe circuit court, in any judicial circuit, is unable to per- 
form and discharge the duties herein imposed, he is 
required to select and assign to the performance thereof, 
in nis place, such one of the judges of the district courts, 
within his circuit, as he may deem best; and upon such 
selection and assignment being made, the district judge, 
90 designated, shall perform and discharge, in the place 
of the circuit judge, all the duties, powers, and obliga- 
tions imposed and conferred upon the circuit judge by 
the provisions hereof. 

Section 2015. The preceding section shall be construed 
to authorize each of the judges of the circuit courts of the 
United States to designate one or more of the judges of 
the district courts, within his circuit, to disciiarge the 
duties arising under this title. 

Section 2016. The supervisors of election, so appointed, 
are authorized and required to attend, at all times and 
places fixed for the registration of voters, who, being 
registered, would be entitled to vote for a representative or 
delegate in Congress, and to challenge anv person offer- 
ing to register; to attend, at all times and places, when 
the names of registered voters may be marked for 
challenge, and to cause such names registered as they 
shall deem proper to be so marked ; to make, when 
required, the lists, or either of them, provided for in sec- 
tion two thousand and twenty-six and verify the same; 
and upon any occasion, and at any time, when in 
a,ttendance upon the duty herein prescribed, to personally 
inspect and scrutinize such registry, and, for purposes of 
identification, to affix their signature to each page of the 
original list, and of each copy of any such list of registered 
voters, at such times, upon each day when any name may 
be received, entered, or registered, and in such manner 
as will, in their judgment, detect and expose the im- 
proper or wrongful removal therefrom, or addition 
thereto, of any name. 

Section 2017. The supervisors of election are authorized 
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and reqaired to attend at all times and places for holding 
elections of representativea or delegates in congress, and 
for counting the votescaxt at such elections; to challenge 
any vote offered by any person whose legal qualifications 
the supervisors, or either of them, may doubt ; to be and 
remain where the ballot-boxes are kept, at all times 
after the polls are o[)ened, until every vote cast at such 
time and place has been counted, the canvass of all 
votes polled wholly completed, and the proper and 
requisite certificates or retur;ns made, whether the certifi- 
cates or returns be required under any law of the United 
States, or any state, territorial, or municipal law, and to 
personally inspect any [and] scrutinize, from time to 
time, and at all times, on the day of election, the manner 
in which the voting is done, and the way and method in 
which the poll-books, registry-lists, and tallies or check- 
books, whether the same are required by any law of the 
United States, or any state, territorial, or municipal law, 
are kept. 

Section 2018. To the end that each candidate for the 
office of representative or delegate in congress may obtain 
the benefit of every vote for him cast, the supervisors of 
election are, and each of them is, required to personally 
scrutinize, count, and canvass each ballot in their elec- 
tion district or voting precinct cast, whatever may be the 
indorsement on the ballot, or in whatever box it may 
have been placed or be found ; to make and forward to 
the officer who, in accordance with the provisions of sec- 
tion two thousand and twenty-five, has been designated 
as the chief supervisor of the judicial district in which 
the city or town wherein they may serve, acts, such 
certificates and returns of all such ballots as such officer 
may direct and require, and to attach to the registry list, 
and any and all copies thereof, and to any certificate, 
statement, or return, whether the same, or any part rr 
portion thereof, be required by any law of the United 
States, or of any state, territorial, or municipal law, any 
statement touching the truth or accuracy of the registry, 
or the truth or fairness of the election and canvass, which 
the supervisors of the election, or either of them, may 
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desire fo make or attach, or which should properly and 
honestly be made or attached, in order that the facts 
may become known. 

Section 2019. The better to enable the supervisors of 
election to discharge their duties, they are authorized 
and directed, iu tlieir respective election districts or vot- 
ing precincts, on the day of registration, on the day 
when registered voters may be marked to be challenged, 
and on the day of election, to take, occupy, and remain 
in such position, from time to time, whether before or 
behind tlie ballot-boxes, as will, in their judgment, best 
enable them to see each person offering himself for reg- 
istration or offering to vote, and as will best conduce to 
their scrutinizing the manner in which the registration 
or voting is being conducted; and at the closing of the 
polls for the reception of votes, they are required to place 
themselves in such position, in relation to the ballot- 
boxes, for the purpose of engaging in the work of can- - 
vassing the ballota, as will enable them to fully perform 
the duties in respect to such canvass provided herein, 
and shall there remain until every duty in respect to 
such canvass, certificates, returns, and statements has 
been wholly completed. 

Section 2020. When, in any election district or voting 
precinct in any city or town, for which there have 
been appointed supervisors of election for any election 
at which a representative or delegate in congress is voted 
for, the supervisors of election are not allowed to exercise 
and discharge, fully and freely, and without bribery, so- 
licitation, interference, binderance, molestation, violence, 
or threats thereof, on the part of any person, all the 
duties, obligations, and powers conferred upon them by 
law, the supervisors of election shall make prompt report, 
under oatb, within ten days after the day of election, to 
the officer who, in accordance with the provisions of 
section two thousand and twenty-five, has been desig- 
nated as the chief supervisor of the judicial district in 
which the city or town wherein they served, acts, of the 
manner and means by which they were not so allowed 
to fully and freely exercise and discharge the duties and 
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obligatioiiB required and imposed herein. And upon 
receiving any such report, the chief supervisor, acting 
both in such capacity and officially as a commissioner of 
the circuit court, shall forthwith examine into all the 
facta, and he shall have power to subpcena and compel 
the attendance before him of any witneaa, and to admin- 
ister oaths and take testimony in respect to the charges 
made; and, prior to the assembling of the congress for 
which any such representative or dele;;ate was voted for, 
he shall file with the clerk of the house of representa- 
tives all the evidence by him taken, all information by 
him obtained, and all reports to him made, (Sec. 5522.) 

Section 2021. Whenever an election at which repre- 
sentatives or delegates in congress are to be chosen ia 
held in any city or town of tWenty thousand inhabitants 
or upward, the marshal for the district in which the city 
or town is situated shall, on the application, in writing, 
of at least two citizens residing in such city or town, 
appoint special deputy marshals, whose duty it shall be, 
when required thereto, to aid and assist the supervisors 
of election in the verification of any list of persons who 
may have registered or voted ; to attend in each election 
district or voting precinct at the times and places fixed 
for the registration of voters and at all times or places 
when and where the registration may by law be scru- 
tinized, and the names of registered voters be marked 
for challenge ; and also to attend, at all times for hold- 
ing elections, the poIJs in such district or precinct. 

Section 2022. The marshal and his ge;ieral deputies, 
and such special deputies, shall keep the peace, and sup- 
port and protect the supervisors of election in the dis- 
charge of their duties, preserve order at such places of 
registration and at such polls, prevent fraudulent regis- 
tration and fraudulent voting thereat, or fraudulent con- 
duct on the part of any officer of election, and immedi- 
ately, either at the place of registration or polling place, 
or elsewhere, and either before or after registering or 
voting, to arrest and take into custody, with or without 
process, any person who commits, or attempts or offers 
to commit, any of the acts or oETences prohibited herein, 
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or who comraita any offence against the laws of the 
United States ; but no person shall be arrested without 
process for any offence not committed in the presence of 
the marshal or his general or special deputies, or either 
of them, or of the supervisors of election, or either of 
them, and, for the purposes of arrest or the preservation 
of the peace, the supervisors of election shall, in the ab- 
sence of the marshal's deputies, or if required to assist 
such deputies, have the same duties and powers as dep- 
uty marslials; nor shall any person, on the day of such 
election, be arrested without process tor any offence com- 
mitted on the day of registration. {See 5531, 55S3.) 

Section 2023. Whenever any arrest is made, under any 
provision of this title, the person so arrested shall forth- 
with be brought before a commissioner, judge, or court 
of the United States for examination of the offences 
alleged against him; and such commissioner, judge, or 
court shall proceed in respect thereto as authorized by 
law ill case of crimes against the United States. 

Section 2024. The marshal, or his general deputies, or 
such special deputies as are thereto specially empowered 
by him, iu writing, and under his hand and seal, when- 
ever he, or either or any of tliera, is forcibly resisted in 
executing their duties under this title, or shall, by vio- 
lence, threats, or menaces, be prevented from executing 
such duties, or from arresting any person who has com- 
mitted any offence for which the marshal or his general 
or his special deputies are authorized to make such arrest, 
are, and each of them is, empowered to summon and call 
to his aid the bystanders or posse comitatua of his district. 

Section 2025. The circuit courts of the United States 
for each judicial circuit shall name and appoint, on or 
before the first day of May, in the year eighteen hundred 
and seventy-one, and thereafter as vacancies may from 
any cause arise, from among the circuit court commis- 
sioners for each judicial district in each judicial circuit, 
one of such officers, who shall be known for the duties 
required of him under this title as the chief supervisor 
of elections of the judicial district for which he is a com- 
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miesioner, and sball, so long as faithful and capable, dis- 
cbarge tlie duties in this title imposed. 

Section 2026. The chief supervisor shall prepare and 
furnish all necessary books, forms, blanks, and instruc- 
tions for the use and direction of the supervisors of elec- 
tion in the several cities and towns in their respective 
districts. He shall receive the applications of all parties 
for appointment to such positions ; upon the opening, as 
contemplated in section two thousand and twelve, of the 
circuit court for the judicial circuit in which the com- 
missioner so designated acts, he shall present such appli- 
cations to the judge thereof, and furnish information to 
him in respect to the appointment by the court of such 
supervisors of election; he shall require of the super- 
visors of election, when necessary, lists of the persons 
who may register and vote, or either, in their respective 
election districts or voting precincts, and cause the names 
of those upon any such list, whose right to register or 
vote is honestly doubted, to he verified by proper inquiry 
and examination at the respective places by them as- 
signed as their residences ; and he shall receive, preserve 
and file all oaths of office of supervisors of election, and 
of all special deputy marshals appointed under the pro- 
visions of this title, and all certificates, returns, reports, 
and tecords of every kind and nature contemplated or 
made requisite by the provisions hereof, save where 
otherwise herein specially directed. 

Section 2027. All United States marshals and commis- 
sioners who in any judicial district perform any duties 
under the preceding provisions relating to, concerning, 
or affecting the election of representatives or delegates 
in the congress of the United States, from time to time, 
and with all due diligence, shall forward to the chief 
supervisor in and for their judicial district, all com- 
plaints, examinations, and records pertaining thereto, 
and all oaths of office, by them administered to any 
supervisor of election or special deputy marshal, in order 
that the same may be properly preserved and filed. 

Section 2l>28, No person shall he appointed a supervi- 
sor of election or a deputy marshal, under the preceding 
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provisions, who is not, at the time of his appointment, a 
qualified voter of the city, town, coanty, parish, election 
district, or voting precinct in which his duties are to be 
performed. 

Section 2029. The supervisors of election appointed 
for any county or parish in any congressional district, 
at the instance of ten citizens, as provided in section two 
thousand and eleven, shall have no authority to make 
arrests, or to perform other duties than to be in the im- 
mediate presence of the oSicera holding the election, and 
to witness all their proceedings, including the counting 
of the votes and the making of a return thereof. 

Section 2030. Nothing in this title shall be construed 
to authorize the appointment of any marshals or deputy 
marshals in addition to those authorized by law, prior to 
the tenth day of June, eighteen hundred and seventy- 
two. 

Section 2031. There shall be allowed and paid to the 
chief supervisor, for his services as such officer, the fol- 
lowing compensation, apart from and in excess of all fees 
allowed by law for the performance of any duty as cir- 
cuit court commissioner: For filing and caring for every 
return, report, record, document, or other paper required 
to be filed by him under any of the preceding provisions, 
ten cents ; for affixing a seal to any paper, record, report, 
or instrument, twenty cents; for entering and indexing 
the records of his office, fifteen cents per folio; and for 
arranging and transmitting to congress, as provided for 
in section two thousand and twenty, any report, state- 
ment, record, return, or examination, for each folio, fif- 
teen cents ; and for any copv thereof, or of any paper on 
file, a like sum. And there shall be allowed and paid 
to each supervisor of election, and each special deputy 
marshal who is appointed and performs his duty under 
the preceding provisions, compensation at the rate of 
five dollars per day for each day he is actualy on duty, 
Qot exceeding ten days; but no compensation shall be 
allowed, in any case, to supervisors of election, except to 
those appoinled in cities or towns of twenty thousand or 
more inhabitants; and the fees of the chief supervisor 



DigizedtyGOOgle 



SUFFBAQE AND ELECTIONS. 



shall be paid at the treasury of the United States ; such 
accounts to be made out, verified, examined, and certi- 
fied as in the case of accounts of commissioners, save 
that the examination or certificate required may be made 
by either the circuit or district judge. 



CRIMES AGAINST THE ELECTIVE FRANCHISE 
AND CIVIL RIGHTS OF CITJZENS. 

Section 5506. Every person who, by any unlawful 
means, hiniiers, delays, prevents, or obstructs, or com- 
biues and confederates with others to hinder, delay, pre- 
vent, or obstruct any citizen from doing any act required 
to be done to qualify him to vote, or from voting at any 
election in any state, territory, district, county, city, 
parish, township, school district, municipality, or other 
territorial subdivision, shall be fined not less than five 
hundred dollars, or be imprisoned not less than one 
month, nor more than one year, or be punished by both 
such fine and imprisonment,^ {See SOO4. and SOW.) 

Section 5507. Every person who prevents, hinders, 
controls, or intimidatea another from exercising, or in 
exercising, the right of suffrage, to whom that right is 
guaranteed by the fifteenth amendment to the constitu- 
tion of the United States, by means of bribery or threats 
of depriving such person of employment or occupa- 
tion, or of ejecting such person from a rented house, 
lands, or other property, or by threats of refusing to 
renew leases or contracts for labor, or by threats of 
violence to himself or family, shall be punished as pro- 
vided in the preceding section.^ 

Section 5508. If two or more persons conspire to injure, 
oppress, threaten, or intimidate any citizen in the free 
exercise or enjoyment of any right or privilege secured 
to him by the constitution or laws of the United States, 

1. See CBsee in note to eection 20O4. 

2. Slaughter House cues, 1 Woodn, 21. 
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or because of hia having so exercised the same ; or if two 
or more persons go in disguise on tlie highway, or on the 
premises of another, with intent to prevent or hinder his 
free exercise or enjoyment of any right or privilege so 
secured, tbey shall be fined not more than Rve thousand 
dollars, and imprisoned not more than ten years; and 
shall, moreover, be thereafter, ineligible to any office or 
place of honor, profit or trust, created by the constitution 
or laws of the United States. 

Section 5509. If, in the act of violating any provision 
in either of the two preceding sections, any other felony 
or misdemeanor be committed, the offender shall be 
punished for the same with such punishment as is 
attached to such felony or misdemeanor by the laws of 
the State in which the offence is committed. 

Section 5510. Every person who, under color of any 
law, statute, ordinance, regulation, or custom, subjects, or 
causes to be subjected, any inhabitant of any state or 
territory to the deprivation of any rights, privileges, or 
immunities, secured or prtitected by the constitution and 
laws of the United States, or to different punishments, 
pains, or penalties, on account of such inhabitant being an 
alien, or by reason of his color or race, than are prescribed 
for the punishment of citizens, shall be punished by a 
fine of not more than one thousand dollars, or by im- 
prisonment not more than one year, or by both. 

Section 5511. If, at any election for representative or 
delegate in congress, any person knowingly personates 
and votes, or attempts to vote, in the name of any other 
person, whether living, dead, or fictitious; or votes more 
than once at the same election for any candidate for the 
same office; or votes at a place where he may not be 
lawfully entitled to vote; or votes without having a law- 
ful right to vote; or does any unlawful act to secure an 
opportunity to vote for himself, or any other person ; or 
by force, threat, intimidation, bribery, reward, or ofiier 
thereof, unlawfully prevents any qualified voter of any 
state or of any territory, from freely exercising the right 
of suffrage, or by any such means induces any voter to 
refuse to exercise such right, or compels or induces by 
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any such means any officer of an election in an}' such 
atatei or territory to receive a vote from % person not 
legally qualified or entitled to vote; or interferes in any 
manner with any officer of such election in the discharge 
of his duties ; or by any such means, or other unlawful 
means, induces any officer of an election or officer whose ■ 
duty it is to ascertain, announce, or declare the result of 
any auch election, or give or make any certificate, docu- 
ment, or evidence in relation thereto, to violate or refuse 
to comply with his duty or any law regulating the same ; 
or knowingly receives tlie vote of any person not entitled 
to vote, or refuses to receive the vote of any person 
entitled to vote, or aids, counsels, procures, or advises any 
auch voter, person, or officer to do any act hereby made 
a crime, or omit to do any duty the omission of which is 
hereby made a crime, or attempt to do so, he shall be 

ftunished by a fine of not more than five hundred dol- 
ars, or by imprisonment not more than three yeai-a, or 
by both, and shall pay the costs of the prosecution.^ 

Section 5512. If, at any registration of voters for an 
election for representative or delegate in the congress 
of the United States, any person knowingly persou- 
ates and registers, or attempts to register, in the name 
of any other person, whether living, dead, or fictitious, 
or fraudulently register or fraudulently attempts to reg- 
ister, not having a lawful right so to do; or does 
any unlawful act to secure registration for himself 
or any other person ; or by force, threat, menace, 
intimidation, bribery, reward, or offer, or promise there- 
of, or other unlawful means, prevents or hinders any 
person having a lawful right to register from duly 
exercising such right; or compels or induces, by any 
such means, or other unlawful means, any officer of reg- 
istration to admit to registration any person not legally 
entitled thereto, or interferes in any manner with any 
officer of registration in the discharge of his duties, or by 
any such means, or other unlawful means, induces any 

1. U. 8. V. Soiidew, 2 Abbot. C. C„ 456; U. 3. v. Anthony, 11 Blatch., 
200; U. 8. V. Heudric, 2 Sawyer, 476 and 479; U. 8. t. O'Neill, 2 Saw., 
4S1 ; U. S., Johnson, Ibid, 4S2. 
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officer of registration to violate or refuse to comply with 
hia duty or any law regulating the same; or if any such 
officer knowingly and willfully registers as a voter any 
person not entitled to be regiatered, or refuses to so reg- 
ister any peraou entitled to be registered ; or if any such 
officer or other person who baa any duty to perform iu 
relation to such registration or election, in aacertaining, 
announcing, or declaring the result thereof, or in giving 
or making any certificate, document, or evidence in rela- 
tion thereto, knowingly neglects or refuses to perform 
any duty required by law, or violates any duty imposed 
by law, or does any act unauthorized by law relating to or 
affecting such registration or election, or the result 
thereof, or any certificate, document, or evidence in 
relation thereto, or if any person aids, counsels, procures, 
or advises any such voter, person, or officer to do any act 
liereby made a crime, or to omit any act the omission 
of which is hereby made a crime, every such person shall 
be punishable as prescribed in the preceding section.^ 

Section 5513. Every registration made under the laws 
of any state or territory, for any state or other election 
at which such representative or delegate in congress may 
be chosen, shall be deemed to be a registration within 
the meaning of the preceding section, notwithstanding 
such registration is also made for the purpose of any 
state, territorial, or municipal election. 

Section 5514. Whenever the laws of any state or ter- 
ritory require the name of a candidate or person to be 
voted for as representative or delegate in congress shall 
be printed, written, or contained on any ticket or ballot 
with the names of other candidates or persons to be 
voted for at the same election as state, territorial, muni- 
cipalfOr local officers, it shall be deemed sufficient prima 
fade evidence to convict any person charged with voting, 
or offering to vote, unlawfully, under the provisions of 
this chapter, to prove that the person so charged cast or 
offered to cast such a ticket or ballot whereon the name 
of such representative or delegate might by law be 
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printed, written, or contained, or that the person so 
charged committed any of the offenses denounced iu 
this chapter with reference to such ticket or ballot. 

Section 5515. Every officer of an election at which 
any representative or delegate in congress is voted for, 
whether such officer of election be appointed or created 
by or under any law or authority of the United States, 
or by or under any state, territorial, district, or munici- 
pal law or authority, who neglects or refuses to perform 
any duty in regard to such election required of him by 
any law of the United States, or of any state or territory 
thereof; or who violates any duty so imposed ; or wlio 
knowingly does any acts thereby unauthorized, with in- 
tent to affect any such election, or the result thereof; or 
who fraudulently makes any false certificate of the result 
of such election in regard to such representative or dele- 
gate; or who withholds, conceals, or destroys any certifi- 
cate of record so required by law respecting the election 
of any such representative or delegate ; or who neglects or 
refuses to make and return such certificate as required 
by law; or who aids, counsels, procures, or advises any 
voter, person, or officer to do any act by this or any of 
the preceding sections made a crime, or to omit to do 
any duty the omission of which is by this or any of such 
sections made a crime, or attempts to do so, shall be 
punished as prescribed in section fifty-five hundred and 
eleven' 

Section 5516. Every person who willfully obstructs, 
hinders, or prevents any officer or other person charged 
with the execution of any warrant or process issued 
under the provisions of sections nineteen hundred and 
eighty-four and nineteen hundred and eighty-five, title 
'■ Civil Rights," or any person lawfully assisting him, 
from arresting any person for whose apprehension such 
warrant or process may have been issued ; or rescues or 
attempts to rescue such person from the custody of the 
officer or other person lawfully assisting when so ar- 
rested, pursuant to the authority herein given ; or aids. 
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abets, or assists any person so arrested, directly or indi- 
rectly, to escape from the custody of the officer or other 
person legally authorized to arrest the party ; or harbors 
or conceals any person for whose arrest a warrant or 
process has been issued, so as to prevent his discovery 
and arrest, after notice or knowledge of the fact that a 
warrant has been issued for the apprehension of such 
person, shall, for any of such offences, be subject to a fine 
of not mora than one thousand dollars, or imprisonment 
not more than six montlis, or both. 

Section 5517. Every marshal and deputy marshal who 
refuses to receive any warrant or other process when ten- 
dered to him, issued in pureUance of the provisions of 
section nineteen hundred and eighty-five, title "Civil 
Rights," or refuses or neglpcts to use all proper means 
diligently to execute the same, shall be liable to a fine in 
the sum of one thousand dollars, for the benefit of the 
party aggrieved thereby. 

Section 5518. If two or more persons in any state or 
territory conspire to prevent, by force, intimidation, or 
threat, any person from accepting or holding any office, 
trust, or place of confidence under the United Slates, or 
from discharging any duties thereof; or to induce by like 
means any officer of the United States to leave any state, 
district, or place where his duties as an officer are required 
to be performed, or to injure him in his person or pro- 
perty on account of his lawful discharge of the duties of 
his office, or while engaged in the lawful discharge there- 
of, or to injure his property so as to molest, interrupt, 
hinder, or impede him in the discharge of his official 
duties ; each of such persons shall be punished by a fine 
of not less than five hundred iior more than five thou- 
sand dollars, or by imprisonment, with or without hard 
labor, not less than six months nor more than six years, 
or by both such fine and imprisonment. 

Section 5519. If two or more persons in any state or 
territory conspire, or go in disguise on the highway or on 
the premises of another, for the purpose of depriving, 
either directly or indirectly, any person or class of per- 
sons of the equal protection of the laws, or of equal 
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privileges and imtnunities under the laws; or for the 
purpose of preventing or hindering the constituted 
authorities of any state or territory from giving or secur- 
ing to all persons within such state or territory the equal 
protection of the laws; each of such persons shall be 
punished by a fine of not less than five hundred nor 
more than five thousand dollars, or by imprisonment, 
with or without hard labor, not less than six months nor 
more than six years, or by both such fine and imprison- 
ment. 

Section 5520. If two or ovore persons in any state or 
territory conspire to prevent, by force, intimidation, or 
threat, any citizen who is lawfully entitled to vote from 
giving his support or advocacy, in a legal manner, to- 
ward or in favor of the election of any lawfully qualified 
person as an elector for president or vice president, or as 
a member of the congress of the United States ; or to in- 
jure any citizen in person or property on account of such 
support or advocacy, each of such persons shall be pun- 
ished by a fine of not less than five hundred nor more 
than five thousand dollars, or by imprisonment, with or 
without hard labor, not less than six months nor more 
than six years, or by both such fine and imprisonment. 

Section 5521. If any person be appointed a supervisor 
of election or a special deputy marshal under the provi- 
sions of title "The Elective Franchise," and has taken 
the oath of office as such supervisor of election or such 
special deputy marshal, and thereafter neglects or re- 
fuses, without good and lawful excuse, to perform and 
discharge lully the duties, obligations, and requirements 
of such ofiice until the expiration of the term for which 
he was appointed, he shall not only be subject to removal 
from office with loss of all pay or emoluments, but shall 
be punished by imprisonment for not less than six 
months nor more than one year, or by a fine of not less 
than two hundred dollars and not more than five hun- 
dred dollars, or by both fine and imprisonment, aud 
shall pay the costs of prosecution. 

Section 5522. Every person, whether with or without 
any authority, power, or process, or pretended authority, 
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power, or process, of any state, territorj', or municipality, 
who obstructs, hinders, ass&ulta, or by bribery, solicita- 
tion, or otherwise, interferes with or prevents the super- 
viaors of election, or either of them, or the marshal or 
bis general or special deputies, or either of them, in the 
performance of any duty required of them, or either of 
them, or which he or they, or either of them, may be 
authorized to perform by any law of the United States, in 
the execution of process or otherwise, or who by any of 
the means before mentioned binders or prevents the free 
attendance and presence at such places of registration or 
at such polls of election, or fiill and free access and 
egress to and from any such place of registration or poll 
of election, or in going to and from any such place of 
registration or poll of election, or to and from any room 
where any such r^istration or election or canvass of 
votes, or of making any returns or certificates thereof, 
may be had, or who molests, interferes with, removes, or 
ejects from any such place of registration or poll of elec- 
tion, or of canvassing votes cast thereat, or of making 
returns or certificates thereof, any supervisor of election, 
the marshal or his general or special deputies, or either 
of them, or who threatens, or attempts, or offers so to do, 
or refuses or neglects to aid and assist any supervi- 
sor of election, or the marshal, or his general or special 
deputies, or either of them, in the performance of his or 
their duties, when required by him or them, or either of 
them, to give such aid and assistance, shall be liable to 
instant arrest, without process, and shall be punished by 
imprisonment not more than two years, or by a fine of 
not more than three thousand dollars, or by both such 
fine and imprisonment, and shall pay the cost of the 
prosecution. 

Section 5523. Every person who, during the progress of 
any verification of any list of the persons who may have 
registered or voted, which is had or made under any>of 
the provisions of title " The Elective Francliise," refuses 
to answer, or refrains from answering, or, answering, 
knowingly gives false information in respect to- any in- 
quiry lawfully made, shall be punishable by im.prison- 
19 
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ment for not more than thirty days, or by a fine of not 
more than one hundred dollars, or by both, and shall 
pay the costs of the prosecution. 

Section 5528. Every officer of the army or navy, or 
other person in the civil, military, or naval service of the 
United States, who orders, brings, keeps, or has under 
hia authority or control, any troops or arraed men at 
any place where a general or special election is held in 
any state, unless such force be necessary to repel armed 
enemies of the United States, or to keep the peace at the 
polls, shall be fined not more than five thousand dollars, 
and suffer imprisonment at hard labor not less than 
three months nor more than five years. 

Section 5529. Every officer or other person in the mili- 
tary or naval service, who, by force, threat, intimidation, 
order, advice, or otherwise, prevents, or attempts to pre- 
vent, any qualified voter of any state from freely exer- 
cising the right of suffrage at any general or special 
election in such state, shall be fined not more than five 
thousand dollars, and imprisoned at hard labor not more 
than five years. 

Section 5530. Every officer of the army or navy who 
prescribes or fixes, or attempts to prescribe or fix, whether 
by proclamation, order, or otherwise, the qualifications 
of voters at any election in any state, shall be punished 
as provided in the preceding section. 

Section 5531. Every officer or other person in the mili- 
tary or naval service who, by force, threat, intimidation, 
order, or otherwise, compels, or attempts to compel, any 
officer holding an election in any state to receive a vote 
from a person not legally qualified to vote, or who imposes, 
or attempts to impose, any regulations for conducting any 
general or special election in a state different from those 
prescribed by law, or who interferes in any manner with 
any officer of an election in the discharge of his duty, 
shall be punished as provided in section fifty-five hun- 
dred and twenty-nine. 

Section 5532. Every person convicted of any of the 
offences specified in the five preceding sections shall, in 
addition to the paniahments therein severally prescribed. 
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be disqualified from holding any office of honor, profit, 
or trust under the United States; but nothing in those 
sections shall be construed to prevent any officer, soldier, 
sailor, or marine from exercising the right of suffrage in 
any election district to which he may belong, if other- 
wise qualified according to the laws of the state in which 
ho oflers to vote. 

Note. — The deciaions in cases arising under the foregoing aectioas have 
been to ihe Ibllowing efiect: 

That the determination of who shall be voters restn vith the slates subject 
only to the condition that, in exercising that power, no distinction shall be 
made for the caiisea named iu the amendments to the constitution. See 
chapter I., and the cases there cited. 

That congress has power to legislate for the protection of persons voting 
at federal elections independent of the fourteenih and Bfteenth amendmenis. 
U. 8. V. Croflby, 1 Hughes, 448. 

That in criminal prosecutions for interfering with or obstructing voters, 
it muBt be charged in the indictment and proved that the act was committed 
on account of race, color, or previous condition of servitude; that section 
2004 simply declares a right without providing a penalty; that sections 
2D05 and 2006 do not apply to inspectors, and that aeclions' 2007, 2009 and 
550(>, not being confined in their operation to unlawful discrimination on 
account of race, color or previous servitude, are not aothorized bv the 
fifteenth amendment. U.S. v. Reese, 2 0lto, 214; same v. Canter, 2 Bond, 
389. 

That in a civil suit under section 2009, the declaration must aver that 
force, bribery, threats, intimidatioJi or other unlawful means were Used to 
prevent the plaintiS's voting. An allegation that the unlawful means was 
the erroneous judgment of the election oQicer is insufficient. 8«ely v. Knox, 
2 Woods, 368. 

That sections 2011, 2012 and 2025, providing for the ajipointment of 
supervisors, confers a judicial power, and is iu accordance with article II., 
section 2, of the constitution, U. 8. C. C, Souibeni Ohio District, by 
Baxter and Swing, J. J. 

That the deputy marshals have no right to be in the room in which the 
judges and supervisors are performing, or to go behind the ballot-boxes, 
unless necessary to suppress actual violence or to prevent fraud, when 
requested to do so by the judges and supervi.tor. U. &. v. Gitma, 3 Hugh, 
549, 551. 

That an indictment, under section 5508, which, in general language, 
charges an intent to hinder and prevent citizens of the United States, of 
African descent, therein named, in the free exercise and enjoyment of the 
rights, privileges, immunities, and protection granted and secured to them 
respectively as cilizens of the United Stales and of the Stale of Louisiana, 
bet^uae they were persona of Aftican descent, and an intent to hinder and 
prevent them in the several and free eiereise and enjoyment of every, each, 
all, and singular the several rights and privileges granted and secured to 
them by the constitution and lawii of [he United tjtates, does not specify any 
particular right the enjoyment of which the conspirators intended to hinder 
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or prevent, is too va^e nnd nenernl, and is therefore DOt good. The act 
mabee the crime consUt in the unlawful combination, with intent to pre- 
vent the enjoyment of anj riftht granted or secured bj the connttLiition, 
All rights are not w> granted or secured. Whether one is ho or not, is a 
question of law Co be decided by the court. The indictment should, there- 
lure, state the particular*, to inform the court aa well as the accused. 
United Stales v. Cmikshank, 92 U. S. (2 Otlo), 542. 

(For rulinjts on IndictntenCii under other nectiooFi. see U. S. v. Soudere, 2 
Abbott's U. 8.. 458 ; U. 8. v. Johnson, 2 Sawver, 482 ; U. 8. v. HitschSeld 
(unlftwful regiBtering), 13 Blatchford, 330 i tl. S. v. Barnabo, 14 Btatch., 
74) 

That section 5513 is conatilutional. U. S. v. Quinn, 8 Blalcb., 48. 
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voters may be asked for whom they voted 237-8 

(See Testimony,) 
EXPATRIATION— 

difference between and change of dom idle 108 

EXPENSES 

inconlested federal election cases, (Act of March 3, 1879) 271 

EXTRINSIC EVIDENCE— 

when admissible to eiplain ballot 137 



FAMILY RESIDENCE 

not always legal residence of the huaband 93 

FEDERAL OFFICERS— 

election of. (See Elections, Federal, President and Vice Pren- 
ident, Senators, Representatives, Territorial Delegates, 
Electors.) 
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FEDERAL SERVICE— 

residence of persons in 95 

may acquire at place of alstion, if tliey have the intentiuD... 96 

persons absent in the mililaiy, le^slstare ma; allow them 

to vole - 114, 115 

FEES 

ia contexled federal election cases (Secx. 128, 129) 270 

FIFTEENTH AMENDMENT UNITED STATES CONSTITU- 
TION 250 

FLOEIDA— 

suffrage, arlicle of conrtitudon of. 67 

FORFEITURE OF SUFFRAGE— 

how congress may impose. S 

FOURTEENTH AMENDMENT UNITED STATES CONSTI- 
TUTION _ 249 

FRAUDULENT REGISTERING— 

peoalty for. (Sees. 6512, 6513.) 284 



GEORGIA— 

sufTr^e Article of conetitation of. 

GOVERNOR'S OFFICE— 

quo warranto will lie to try title of occupant... 



HINDERING OR OBSTRUCTING VOTERS- 

penally for. {Seca. 5506, 5507.) _ 

HOUSE OF REPRESENTATIVES— 

article of conalilution creating- 



ILLEGAL VOTES— 

when the reception or rtjection of invalidates election 127 

how disposed of in election contesls 238-9 

receiving or counseling, penalty for (Sec 6511) 284 

ILLINOIS, 

suffrage article of constitution of. 24 
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INDIANA, 

suffrage article of constitnUon of. ^ £1 

INEUGIBLE, 

peraooB who ue when TOted for m^y boM office if ineligibility 
remoTed before terai of office begioB.. 94, 173 

INELIGIBLE CANDIDATES -'. 183-174 

• votes cast for, effect of. 163, 16S-7, note 168-9 

next eligible candidate not generally elected 163, 168-173 

coDRtractive notice of ineligibility nolsafficieDt 166 

preeamptive acquiescence of majority, when inferred.. 167 

when notice of ineligibility will be preenmed— 166-168, 173 

tbe contrary doctrine in Indiana 163, 164, 185 

may take office if elected and laeligibilitj removed before 
term begins. 173 

INFIRMARIES— 

iaii)at«« of, when they ma; acquire residence and vote 110 

INITIALS OF CANDIDATES, 

efiect of omitting or mistake in 139, 141 

INMATES OF ASYLUMS 

in United Stales territory, Dot reiiideiits or voters of the states 96 
Ibfirm&ries, when tbey may acquire residence and vote- 110 

INTENTION, 

governs in tbe choice of domicile and residence. 75, 89, 90-1, 94-5 

presumption from Icng-ooutinued residence. 80 

and fact of rem,ovaI must ooncnr ^ 83 

change of and return, effect of. - 88 

when coupled with a contingency, rale as to U 

OF VOTER, 

should prevail io counting donbtfal ballots 137-142 



by alien 198, 201, 205 

INTIMIDATION OF VOTERS— 

penalties for, {Sees. 5506, 5607, 5608) 282 

IOWA— 

suffrage article of constitution of. 28 

IRREGULARITIES IN ELECTIONS. 

(See Conduct of Elections.) 

in taking re^try, effect of. 126 

objection must be material and go to the merits 132 

:a cannot take notice of. 156 
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JUNIOR— ^' 

omiMion of fW>m bftllot, eSaot of. „ 129 

JURISDICTION OF UNITED STATES COURTS 

ID federal election cases > 264 

KANSAS, 

Buffnge article of ittuiBtltDtiOD of. 35 

KENTUCKY, 

suffrage article of constitution of. ~ 52 

LAWFUL BALLOTS— ' 

what are 143-U/> 

most not contain devicee deetrofing seciec7> 145 

LEGAL BE8IDENCE— 

the suffrage retidence spoken of in the state oonadtutionB 7.^ 

how acqaired 75 

the intention of the party governs 75 

all the facts attending actnal residence not necessary 75 

diflerence between, and actnal residence. 7li 

LEGISLATIVE BODIES 

the judges of the elections and qualifications of their own 
members 239 

LIABILITY OF ELECTION OFFICERS- 209-214 

LIQUGRS- 

contract for farniahing to voters void 220,225 

at primary meetings 220 

daring political canvass 225 

LOSS OF BALLOTS— 

effect of. 157 

LOUISIANA— 

suffrage article of constitution oC bi 

MAJORITY VOTE- 

elections by — how conelroed lft-149 
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MANDAMUS 

will not lie to try title to office , 240 

in what caaea it raajr be used '. 240 

MANDATORY 8TATUTE8- 

nile aa to obserrance of. 136 

MAINE— 

auffr^e aKicle of constitalion of. ,12 

MARINES 

not included in the phrase " Armies of the United States." — 

(note.) 202 

MARYLAND— 

suffrage article of constitution of. 38 

MASSACHUSETTS— 

suffrage article of conatitDtion of. - 15 

MICHIGAN— 

puSrage article of conatitutioD of. 22 

MINNESOTA— 

suffrage article of constitation of 46 

MINOR 

cannot change his domicile 121 

MINOR CHILD OF ALIEN , 

ma7 acquire citizenship through declaration of lather's inten- 
tion 194-a 

MINORITY— 

elections by, when good 149 

MINORITY CANDIDATES— 

when majority vote ibr ineligible person, rule at to 1S3-174 

not elected if people vote for ineligible candidate ibronf;h mis- 
take or without notice 166-7 

when preaumptive acquiescence of majority inferred 167 

Mississippi- 
suffrage article of constitution of. 66 

MISSOURI— 

suffrage article of constitution of. 45 

MISTAKE 

in designation of officer voted for, effect of. ; 141 



NAME OF CANDIDATE— 

abbreviation of, how ballot counted... 
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NATIVE-BORN PERSONS 

dtizens of the United Stales and of fltato in which they re- 
side 2 

NATURALIZATION 

not esuntiiU to right of Bufihige - 3, 193 

doee not confer the eight to vote _ 198 

pereon entitled to who has served five jeare in an American 
vessel continaouel; 196 

HOW OBTAIBBD - 198-206 

declarationB to be made - 198-201 

declaration of intention not necessary hy soldier or mi- 
nor 201-206 

declaration need not be mode before same coon that admits.. 205 
residence for five years and proof of .good behavior 199, 200 

BECOED OF 

can only be impeached for fraud 202 

or for want of jurisdiction 202 

NATURALIZED CITIZEN 

cannot vote without state qualification 3 

NEBBA8KA— 

suffrage article of conslitution of. 64 

NEW HAMPBHIRE- 

nufir^2:e article of cc 
NEW JERSEY— 

suffrage article of o 
NEW YORK— 

euflVage article of eonstitutioa of. 27 

NEVADA— 

suffrage article of eonstitudon of. _ 62 

NORTH CAROLINA— 

suffrage article of constilution of. 44 

NOTICE OF ELECTION— 

when immaterial 127, 128 

when want of invalidates ,. 161-156 

may l>e constructive 164 

IN CONTESTED FEDEKAL ZLEcnOHB. 

{Sees. 105, 106, 108, 113, 124, 126, 126) „ 265-7, 269 

IN ELEpTIOH COHTEBTS, 

must be given 239 

OF INELieiBILITE OF CANDIDATE, 

when it will be presumed 166-168, 173 
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OATH OP ELECTION OFFICERS— 

Dotm&leriil bow taken 130-31, 158 

0FFICEE8— 

threftU or iDtimidadoD of votere b7, (Sees. 5529, 5530, 5531).. 290 
Of XLECnON, 

fitiliire or to bexwoni does not invalidate eleclion 126, 12!j 

nor the disqualification of. _ 128, 129 

oath of. Dot material bow taken 130-1 

there noit be some color of election or appointment 130 

liability of for r^ectiog Totea 209-214 

OHIO— 

suffrage article of coDBtitotiou of. _ 30 

OEEGON— 

suffrage article of constitation of. 33 



PAIRIKfi OFF OF VOTEBS— 

of no legal effect 146 

PAUPEE8 

may acqube reddence and vote unless forbidden b; state 
coQstimtion 110, 111 

PENNSYLVANIA— 

suffrage article of conititution of 40 

PERSONATING 

in registering or voting, penalt3r for, (Sec. 6611.) 283 

PLURALITY VOTE 

generallj sufficient to elect 149 

POLLS— 

opening and closing at irregular time, rule as to... 123-4, 128-31 

yiben place of may be changed 124 

adjourning and removlifg polling place, effect of. 133 

PRESIDENT— 
OPPICB OP — 

article of constitution creating 260 

bow elected _ 260-257 

electors, how appointed 260-262 

how vote for to be connted 261-2, 254 

none but natural-bom citiiens eligible to 261 

vacancy in, how filled. (Sees. 131, 147, 148.). ..251, 252, 253, 255 
when term begins. (Sec. 162 ) 256, 257 
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PRESUMPTION 

from long-continued residence.... 
actnil preseDce and otlierci 

fomit^'g pince of residence _ 

PRESUMPTIVE ACQUIESCENCE 

of miyoritj in election bj minoritT — when inferred. .. 
PRIMARY ELECTIONS— 

bargains to inflnence voters at illegal _ 



QUALIFICATIONS FOB SUFFRAGE. (See Sute ConstiiutionB.) 

l^islalDre canoot add to 1T&-184 

QUO WARRANTO 

will lie to try title to executive office 159 

the method to try title to office 230-240 



RECORD OF NATURALIZATION 

cannot be impeached except fur frand or want of jnrisdiction 

in the court 202-204 

REFUSING VOTES OF CITIZENS— 

penaltyfor, (Sees. 2006-2008, 2009.) 272,273 

REGISTRATION LAWS 176-187 

pTOTisioDB of Slate cons^tutions relative to 176 

mnst not add to the euffrage qualificatione as prescribed hy 

the oonBtitation- 175-186 

as to place of voting and reudence 17T— 180 

w to time of residence 180-184 

must be observed when constitutional 186 

FKADBULBNT — 

penalty for, (Sees. 5512, 5513.) 284 

PERSOSATINO IN— 

penalty for, {See 5511.) _ 283 

REGISTRY— 

irregolarities in taking, effect of 125 

when entirely omitted, rule ai to 127, 128, 186 

REJECTION OF VOTES— 

■liability of election officers for ^9-214 
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Pice. 

REMOVAL 

for Kpecial purposes, without intention to change residence... 84 

contingent, the rule at to _ 90-93 

involuntary, does not change residence 120 

REPRESENTATIVES IN CONGRESS— 

how elected. (conBtitutionaJ provision) 260 

qua1ifics.tionB for. (constitutional provision.) 260 

apportionment of. (constitutional proviaion, and Sec. 23.)... 260 

vacancies, how filled (conatitalional proviidon.) 261 

cannot hold office under the United States, (conetitational 

provision.) 261 

apportionment to be reduced in certain cases. (Sec. 22 ) 261 

time of election. (Sec 25.) - 262 

vacancies, elections to fill. (Sec. 26.) .' 262, 263 

to be elected by ballot. (Sec. 27.) 263 

RESIDENCE— 

what necesaary for voter in each state. (See State Constilutions. ) 

BufTrage residence means l^al reridenoe. 75 

how acquired TS 

actual residence and the intention to remain must concur. 75 

presumption from long continued SO 

may be in one state and domicile in another S3 

lost without acquiring another S5 

retnm to after removal from S8 

personal and Ic^al, diHtinction between 88 

usual place of abode not necessarily reddeuce- 92 

of family not always I^al residence 93 

abroad does not Jbrfeit political righls 93 

may under certain eircuniBlancea 197 

if time of completed when term of office begins, person elected 

may hold 94 

of persons in the federal service 95 

in territory ceded to (be United States. ..7 96 

when territory has been ceded back 98 

of college students 98-108 

defined by statute 115-120 

involunlarv removal does not change 120 

registration laws must not add to constitutional rule aH to 

place or time 180-186 

service on shipeqnivalenttoresidenceonland for naturaliza- 
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BE8IDENCE FOR NATURALIZATION- ^***' 

five 7ean In the Doited BUdta ueccBMry 199-200 

ODe jemria case of widiera honord^lj diicharged 201 

five ^eanaerTiceoD Americui diip eqaivaleDt to 195-6 

RETDBNS OF ELECTION— 

oavuMn OMj enqnire into autheaticity of 168, 160 

RETDRN TO RESIDENCE— 

■fter removal, effect of. 88 

REVOCATION OF COMMISSION— 

b; governor. (See CommiaHioiis] 

RHODE ISLAND- 

Buffrage article of couatitutioa of. _ IS 



SALE OF PUBLIC OFFICE - 

coDtracta for void 223-4 

SCHOOL TEACHERS— 

residence of, rule m to 84 

SEAMAN'S RESIDENCE— 

where ; 121, 195, 196 

SECRECY OF BALLOT— 

mdBt not be destrojed by devicee, etc 145 

SENATE OF THE UNITED STATES— 

articles of coMtitution creating. 2ST 

SENATORS OF THE UNITED STATES— 

how chosen, (coDatitutional proviiion) 257 

who eligible, (constitutional pro viaion) 257 

CBonot hold office under the United States, (constitutional 
provision) 258 

election of by legiBlslnrea, (Sees, 14, 16) 258-9 

vacancies, how filled, iSeca. 16, 17)- 259 

election to be certified to preaideDt of aenate, (Sees. 18, 10).... 239 
SHIP— 

the soil of ihe country, service on equivalent to reflideuce on 

land 195 

SOLDIER— 

alien, honorably discharged, may be naturalized without 
declaration of intention and after one year's reuidence 201 
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SOUTH CAROLINA— 

suffrage arlicle of 
STATE CONSTITUTIONS, 

PKOVISIOBS 01 

Alabama. 



California 4S 

Connecticut ^ 2d 

Colorado 69 

Delaware 37 

Florida 67 

Geor^a 50 

Illinoia 24 

Indiana 21 

Iowa _ as 

Eanaas „ 35 

Kentucky 62 

Louisiana 54 

Maine ., 12 

Hai7land 38 

HaaeachiiBetU _ 15 

HicIiigaD _ 22 

Minneaota 4S 

Miasouri ' ...; 45 

MiaaisBippi .'. 60 

Nebraska „ „ 64 

New Hampehite „ 13 

New Jersey 29 

New York 27 

Nevada 62 

North Carolina 44 

Ohio - 30 

Oregon _ 33 

Pennsylsania 40 

Rhode Island _ 16 

South Carolina 49 

Tennewee 53 

Texas 65 

Vermont 14 

Virginia 42 

West Virginia (il 

Wieconidn „ 31 
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STATUTORY PROVISIONS- ^'**' 

directory a.ad mandaUiry, difference of rule as to 13S 

STATUTORY DEFINITIONS 

of Bnffrage residence _ 115-120 

STUDENTS AT COLLEGE— 

aufirage residence of. 98—108 

SUBPCENAS IN CONTESTED FEDERAL ELECTION CASES— 

howieaned. {Sees. 110-112.)- 267 

how served. Sees. 114, 115.) 268 

SUFFRAGE 

an attribale of state citiienship 1~6 

not conferred b^ the fifteenth amendmeDt to the United . 

States cOQB^tatloQ 5 

qualilicadons of prescribed by HlaCea 2 

must applj equally to all races and colors 2 

female, not eetabliahfd by constitutional amendment 7 

qualificBlioiu for in states. (See Slate ConetitutioDS.) 

fbrfeitare of, how congress may impose 8 

legislatore cannot add lo qnalificatlons for 175-'184 

SUFFRAGE RESIDENCE— 

what il ia 75 

legal residence means the aame an domicile _ 75 

there must be the intention to make it the home of the part; 75 

time always necdisary U> acquire- 79 

persons in the federal service may acquire where stationed — 

how 85 

inmates of asylams on territory ceded to the United States 

lose 98 

not lost by temporary jurisdiction of United States when 

state jurindiction restored „ 98 

students at college do not acquire at place of study- 98-108 

statutory provisions defining 115—120 

r^istration laws must not add to time prescribed by consti- 
tution 180-186 

SUPERVISOR. CHIEF, OF ELECTIONS— 

appointment and duties of. (Sees. 2025-2027) 279,280 

fees of. (Sec 2031) 281 

SUPERVISORS OF ELECTION— 

appointment and duties of. (Sees. 2011-2020 273-277 

to te appointed by United Slates circuit or diHtrict court 
(Sec. 2013, 2014.) 274, 275 
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SUPERVISORS OF ELECTION— 

to attend regiBtration. (Bee. 2016.' 275 

to Biiperviee eleclions, etc (Sec 2017.) 276 

10 count ballota, etc (Sec. 2018.( 276 

Dtber general dutiea imd powers. (S^c. 2019.) 277 

penalty for inlerfering with. (Sec. 2020.) 277 

lo report lo the chief Bupeiviaor. (Sec. 2020.) 277 

muBt be voter of diBtricL (Sec 2028.) 280 

few of. (Sec 2031) 281 



TAXES AND SUFFRAGE 189--I91 

TENNESSEE— 

Buflrage article of conBtitution of~ 53 

TERRITORIAL DELEGATES— 

how elected. (Sees. 1862, 1863.) 263 

TESTIMONY 

IN COSTBSTED FEDEBAI. ELSCTIONS. (SecB. 107-127) 268-260 

to be reduced to writiog. (Sec 122.1 269 

how diflposed of. (Sees. 123, 126, 126, 127.).. 269 

TEXAS— 

auffra!;e article of conBtitution of. 65 

TIME— 

the rule for computing 73 

always a necessary coDaideration in the acquisidon of BQfirage 

residence, ,. 79, 80 

TITLE TO OFFICE— 

elective, not derived from certificate or commisBton, but from 
the election 15-5 

governor's, quo warranto will lie lo try 159 

TROOPS— 

Bringing to places of election forbidden, (Sec. 5628) 290 



UNITED STATES, 

CITIZBK OF, 
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UNITED STATES, 
coNOTrrrxioir, 

amendnienU to, hoir they afibct BufTrage 2, 

the fifieentb , 2 

the fourleenlh _ 2 

TEBfUTOBT, 

inmntefl of aajlams on, Dot voten ia the state vhere land is 
siluated 

where jurisdiction haA been temporary, persons raay vote after 
state jurisdiction is restored „ 



VACANaES— 

electioDstofil!, when noliceofnecemtuyand when not 151, 153~4~S 

in office of president and vice preeident, how filled, (Sees. 131, 
147, 148) _ 251-2-3, 255 

in office of senator of the United States, how filled. iSec^ 16, 
17) _ 259 

inofiiceof representativeBlo congren, (Seo. 26) „ 261 

VERMONT— 

auffrage article of conatitalJon of, 14 

VICE PRESIDENT, 

OFFICE OF, 

constitutional article creating 251 

vacancy in, bow filled, (Sees, 146, 147, ]50)_ 255-« 

when term begins, (Sec. 152) '. 266-7 

VIKGINIA— 

auffroge article of conatitntiDn of. 42 

VOTER, 

who may he io each state, (See State Constitudona.) 
persons whose faculties enfeebled by age, may vote, (note)....- 31 
where persons must vote, (See State Constitulions, Suffrage 
Residence,) 

intention of. should govern in election contests 139—142 

evidence of intention, wbea admissible 137 

may beqnesCioned in contested election trials 237-3 

VOTERS, PAIRING OFF OF, 



VOTES, 

counting of, rules as tc 
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VOTES, ^"^ 

for ineligible candidatefl, eflect of, (See laeli^ble <!sndi- 

dates' I63--174 

when mqority will tie pK«amed to intend lo tlirow away 167 



WEST VIRGINIA— 

Ruffrnfce article of constitution of. 61 

WISCONSIN— 

Buffrage article of conetitntion of. - 31 

WITNESSKS, 



penalty for not appearing, (Sec. 116) 

how examined, (Sees. 117, 120' 

fees of, iSeca. 128, 129) „ :.. 

peDalt? for refusing to testify or testifying fitlsely, (Sec. 5 
WRITTEN NAME 

on ballot ahoold be counted- 
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SEP 2 2 1943 
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SEP 2 2 1943 
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